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Court of Appeals of the District of Columbia. 


No. 2795. 

George H. Manning et al., Appellants, 

vs. 

Gilbert Gannon et al. 


a Supreme Court of the District of Columbia. 

No. 55085. At Law. 

Gilbert Gannon and Andrew J. Gannon, Plaintiffs, 

vs. 

George H. Manning and R. B. Stevens, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed October 18,1912, 

In the Supreme Court of the District of Columbia. 

No. 65085. Law. 

Gilbert Gannon and Andrew J. Gannon, Plaintiffs, 

vs. 

George H. Manning and R. B. Stevens, Defendants. 

1 . • 

The plaintiffs, Gilbert Gannon and Andrew J. Gannon sue the 
defendants, George H. Manning and R. B. Stevens for that hereto¬ 
fore, to-wit, on the 27th day of March, 1912, the defendants, in con¬ 
sideration of the sum of Three hundred dollars paid by the plain- 
1—2795a 
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tiffs to the defendants, undertook and promised forthwith to trans¬ 
fer and convey to the plaintiffs the moving picture business known 
as The Senate Theatre, located in and upon premises No. 322 Penn¬ 
sylvania Avenue, Southeast, in the City of Washington, in the Dis¬ 
trict of Columbia, including an assignment with the written consent 
of the landlord of said premises of the unexpired term of the lease 
of said premises held by the defendants; and for that the defendants 
delivered only actual possession of said premises to the plaintiffs and 
failed and refused, although often requested so to do, to transfer 
and assign the unexpired term of the lease of said premises to the 
plaintiffs with the written consent of the landlord of said premises; 
and for that the plaintiffs on the failure and refusal of the defend¬ 
ants to properly transfer and assign said unexpired term of said lease 
of said premises with the written consent of the landlord, 

2 offered and tendered to deliver or return the actual posses¬ 
sion of said premises to said defendants and requested and 

demanded the return and repayment of the said sum of Three hun¬ 
dred dollars paid by plaintiffs to defendants as aforesaid, but that 
said defendants failed and refused to take to receive the possession 
of said premises offered to them as aforesaid and failed and refused 
and still fail and refuse to return or repay said sum of Three hun¬ 
dred dollars or any part thereof, although often requested so to do; 
and that thereafter, to-wit, on the — day of September, 1912, the 
landlord of said premises entered upon and took actual possession 
of said premises from the plaintiffs by reason of the failure and 
refusal of the defendants to comply with the terms of the lease of 
said premises from said landlord to said defendants, wherefore the 
plaintiffs bring this suit and claim the sum of Three hundred dol¬ 
lars from the defendants with interest thereon from, to-wit, the 27th 
day of March, 1912, besides costs of this suit. 

2 . 

The plaintiffs, Gilbert Gannon and Andrew J. Gannon sue the 
defendants, George H. Manning and R. B. Stevens for that here¬ 
tofore, to-wit, on the 27th day of March, 1912, the defendants, in 
consideration of the sum of Three hundred dollars paid by the plain¬ 
tiffs to the defendants, undertook and promised forthwith to trans¬ 
fer and convey to the plaintiffs the moving picture business known 
as The Senate Theatre, located in and upon premises No. 322 Penn¬ 
sylvania Avenue, Southeast, in the City of Washington, in the 
District of Columbia, including an assignment with the written con¬ 
sent of the landlord of said premises of the unexpired term 

3 of the lease of said premises held by the defendants; and for 
that the defendants delivered only actual possession of said 

premises to the plaintiffs and failed and refused, although often 
requested so to do, to transfer and assign the unexpired term of the 
lease of said defendants of said premises to the plaintiffs with the 
written consent of the landlord of said premises; and for that the 
plaintiffs on the failure and refusal of the defendants to properly 
transfer and assign said unexpired term of said lease of said prem- 
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ises with the written consent of the landlord, offered and tendered 
to deliver or return the actual possession of said premises to said 
defendants and requested and demanded the return and repayment 
of the said sum of Three hundred dollars paid by plaintiffs to de¬ 
fendants as aforesaid, but that said defendants failed and refused to 
take or receive the possession of said premises offered to them as 
aforesaid and failed and refused and still fail and refuse to return 
or repay said sum of Three hundred dollars or any part thereof 
although often requested so to do; and for that the plaintiffs at the 
time of said alleged undertaking, promise, agreement and transac¬ 
tion were both minors under the age of twenty-one years and in¬ 
capable of making, entering into or completing a valid and bind¬ 
ing Contract as to either or both of them as herein alleged; and for 
that thereafter on, to-wit, the 24th day of August, 1912, the plain¬ 
tiffs each and both became of the age of twenty-one years (being 
twins) and thereupon within a reasonable time repudiated said 
alleged undertaking, promise, agreement and transaction, the same 
not being for necessaries nor for the benefit of the plaintiffs and 
thereupon notified the defendants to that effect and made demand 
upon the defendants for the return and repayment of the 
4 sum of Three hundred dollars paid as aforesaid by the plain¬ 
tiffs to the defendants; and for that the defendants, although 
often requested so to do, have failed and refused and still fail and 
refuse to return or repay the said sum of Three hundred dollars or 
any part thereof to the plaintiffs, wherefore the plaintiffs bring this 
suit and claim the sum of Three hundred dollars from the defend¬ 
ants with interest thereon from the 27th day of March, 1912, besides 
costs of this suit. 


3. 

The plaintiffs Gilbert Gannon and Andrew J. Gannon sue the 
defendants, George H. Manning and R. B. Stevens for that hereto¬ 
fore, to-wit, on the 27th day of March, 1912, the defendants upon 
the alleged consideration of the sum of Three hundred dollars paid 
by the plaintiffs to the defendants undertook to enter into a valid 
and binding contract with the plaintiffs for the transfer and con¬ 
veyance from the defendants to the plaintiffs forthwith of the mov¬ 
ing picture business known as The Senate Theatre, located in and 
upon premises No. 322 Pennsylvania Avenue, Southeast, in the City 
of Washington, in the District of Columbia, including an assignment 
with the written consent of the landlord of said premises of the 
unexpired term of the lease of said premises held by the defendants; 
and for that the plaintiffs at the time of said alleged undertaking 
and transaction were each under the age of twenty-one years and in¬ 
capable of making or entering into a valid or binding contract as 
to either or both of them and for that thereafter on, to-wit, the 24th 
day of August, 1912, the plaintiffs each became of the age of twenty- 
one years (being twins) and thereupon within a reasonable time 
elected to repudiate said alleged undertaking and transaction, 
5 the same not being for necessaries for the plaintiffs tendered 
the actual possession of said premises to the defendants and 
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thereupon notified the defendants of their election as aforesaid and 
made demand upon the defendants for the immediate return and 
repayment of said sum of Three hundred dollars, paid as aforesaid 
by the plaintiffs to the defendants during their infancy; and for that 
the defendants have failed and refused and still fail and refuse to 
return or repay to the plaintiffs said sum of Three hundred dollars, 
or any part thereof, although often requested so to do, wherefore the 
plaintiffs bring this suit and claim the sum of Three hundred dol¬ 
lars from the defendants with interest thereon from, to-wit, the 27th 
day of March, 1912, besides costs of this suit. 

4. 

The plaintiffs, Gilbert Gannon and Andrew J. Gannon sue the 
defendants, George H. Manning and R. B. Stevens for that hereto¬ 
fore, to-wit, on the 27th day of March, 1912, the defendants became 
and were indebted to the plaintiffs and still are indebted to the 
plaintiffs in the sum of Three hundred dollars for money payable 
by the defendants to the plaintiffs for goods sold and delivered by 
• the plaintiffs to the defendants; and for work done and materials 
provided by the plaintiffs to the defendants at their request; and for 
money lent by the plaintiffs to the defendants; and for money paid 
by the plaintiffs to the defendants at their request; and for money 
received by the defendants for the use of the plaintiffs and for money 
found to be due from the defendants to the plaintiffs on account 
stated between them. 

And the plaintiffs claim of the defendants the sum of 
fi Three hundred dollars, with interest thereon from the 27th 
day of March, 1912, according to the Particulars of Demnad 
hereto annexed, besides costs of this suit. 

DANIEL W. O’DONOGHUE, 

Attorney for Plaintiffs. 

Particulars of Demand. 

George H. Manning and R. B. Stevens to Gilbert Gannon and 
Andrew J. Gannon, Dr.: 

To Three hundred dollars cash money of the plaintiffs, re¬ 
ceived and taken by the defendants from the plaintiffs and 
unjustly and unlawfully retained by the defendants from 
the plaintiffs in the matter of an alleged sale of the business 
of the Senate Theatre at No. 322 Pennsylvania Avenue, 
Southeast, in the City of Washington, in the District of 
Columbia, attempted to be made by the defendants to the 
plaintiffs, then minors, on, to-wit, March 27th 1912, but 
not completed by the defendants.$300. 

With interest on $300. from March 27th 1912, and costs of this 
suit. 

DANIEL W. O’DONOGHUE, 

Attorney for Plaintiffs. 
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7 Pleas. 

Filed October 29, 1912. 

******* 

The defendants for pleas to the whole declaration and each and 
every count thereof, saya: 

I. 

That they never undertook and promised as alleged. 

n. 

That at the time of the commencement of this suit, the plaintiffs 
were indebted to the defendants for the use and occupation of the 
premises referred to in the declaration in the sum of $357.50 and 
the defendants are willing that said sum may be set-off against the 
alleged claim of the plaintiffs. 

R. B. DICKEY, 
Attorney for Defendants. 

Replication. 

Filed November 1, 1912. 

* . * * * * * * 

1. Now come the plaintiffs by their Attorney, Daniel W. 
O’Donoghue, Esquire, and join issue upon the first plea of the 
defendants, filed herein. 

2. Now come the said plaintiffs by their said Attorney and for 
replication to the second plea of the defendants of set off, filed herein, 
say that they are not indebted to the defendants in manner and form 
as in said plea of set off alleged. 

3. Now come the said plaintiffs by their said Attorney and for a 
further replication to the second plea of the defendants of set off, 

filed herein, say that they did not undertake and promise in 

8 manner and form as in said plea of set off alleged. 

4. Now come the said plaintiffs by their said Attorney and 
for a further replication to the second plea of the defendants of set 
off, filed herein, say that the defendants ought not to have or main¬ 
tain their said plea of set off against them because they say that 
they, the said plaintiffs, at the time of the making of the said sev¬ 
eral supposed promises and undertakings in said plea of set off men¬ 
tioned, were each and both infants within the age of twenty-one 
years, to-wit, of the age of twenty years and this the said plaintiffs 
are ready to verify wherefore they pray judgment if the said defend¬ 
ants ought to have or maintain their said plea of set off against 
them. 

5. Now come the said plaintiffs by their said Attorney and for a 
further replication to the second plea of the defendants of set off, 
filed herein, say that the defendants ought not to have or maintain 
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their said plea of set off against them because they say that they, the 
said plaintiffs, at the time of the making of the said supposed con¬ 
tracts in the said plea of set off mentioned were each and both in¬ 
fants within the age of twenty-one years, to-wit, of the age of twenty 
years and this the said plaintiffs are ready to verify wherefore they 
pray judgment if the said defendants ought to have or maintain 

their said plea of set off against them. 

1 DANIEL W. O’DONOGHUE, 

Attorney for Plaintiffs. 


Joinder of Issue & Rejoinders. 
Filed December 16, 1912. 


The defendants join issue upon the plaintiffs’ first replication to 

the defendants’ second plea. . .. 

9 The defendants join issue upon the plaintiff s second repli¬ 

cation to the defendants’ plea. 

For rejoinder to the plaintiffs’ third replication to the defendants 
second plea, the defendants say, that after the said plaintiffs had at¬ 
tained full age, they the said plaintiffs, with full knowledge of all 
the facts set forth in the defendants’ second plea, and for the con¬ 
siderations therein set forth ratified and confirmed the contract set 

forth in said second plea, A j r j ± > 

For rejoinder to the plaintiffs’ fourth replication to the defendants 
second plea, the defendants say, that after the said plaintiffs had 
attained full age, they the said plaintiffs, with full knowledge of all 
the facts set forth in the defendants’ second plea, and for the con¬ 
siderations therein set forth, ratified and confirmed the contract set 

forth in said second plea. R DICK e Y; 

Attorney for Defendants. 


Sur-re joinder. 

* Filed December 16, 1912. 

******* 

I. 

Now come the plaintiffs, through their Attorney, Daniel W. 
O’Donoghue, Esquire, and for sur-rejoinder to the rejoinder of the 
defendants, filed herein to the plaintiffs’ third Replication to the 
defendants’ second plea deny that they, the said plaintiffs, with full 
knowledge of all the facts set forth in the defendants second plea 
and for the considerations therein set forth ratified and confirmed the 
contract set forth in said second plea. 
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n. 

Now come the plaintiffs, through their Attorney, Daniel 

10 W. O’Donoghue, Esquire, and for sur-rejoinder to the rejoin¬ 
der of the defendants, filed herein to the plaintiffs’ fourth 

Replication to the defendants’ second plea deny that they, the said 
plaintiffs, with full knowledge of all the facts set forth in the defend¬ 
ant’s second plea and for the considerations therein set forth ratified 
and confirmed the contract set forth in said second plea. 

DANIEL W. O’DONOGHUE, 

Attorney for Plaintiffs. 

Joinder of Issue on Sur-rejoinders. 

Filed December 23, 1912. 

♦ * * * * * * 

% 

* 

The defendants join issue on the sur-rejoinder of the plaintiffs to 
the rejoinder of the defendants to the plaintiffs’ third replication to 
the defendants’ second plea. 

The defendants join issue upon the sur-rejoinder of the plaintiffs 
to the rejoinder of the defendants to the plaintiffs’ fourth replication 
to the defendants’ second plea. 

R. B. DICKEY, 
Attorney for Defendants. 

Memorandum. 

November 12, 1914.—Verdict for Plaintiff for $300.00. 

Motion for New Trial. 

Filed November 14, 1914. 

* * * * * * m 

Now come the defendants by their Attorneys and move the 

11 Court to set aside the verdict herein and to grant a new trial 
on the grounds that: 

1 . 

\ # 

The verdict is not supported by the evidence. 

2 . 

The verdict is against the weight of the evidence. 

3. 

The Court erred in his rulings at the trial. 

R. B. DICKEY, 

JOHN RIDOUT, 
Attorneys for Defendants. 
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» 


Mr. D. W. O’Donoghue, Atty. for Plaintiffs: 

Take notice that the above motion will be for hearing on Satur¬ 


day Nov. 21st 1914. 


R. B. DICKEY, 
JOHN RIDOUT, 
Attorneys for Defendant-. 


Supreme Court of the District of Columbia. 

Before Judge Anderson. 

Saturday, December 19th, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

Upon consideration of the motion for a new Trial filed herein, it 
is ordered that said* motion be and the same is hereby overruled and 
judgment on verdict is ordered. Wherefore, it is considered that the 
plaintiffs herein recover of the defendant-, the sum of Three Hun¬ 
dred Dollars ($300.00) with interest from this date, together with 
costs of suit to be taxed by the clerk and have execution thereof. 


12 Supreme Court of the District of Columbia. 

Before Judge Anderson. 

Monday, December 21st, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

Come now the defendants by their attorney of record, in open 
court, and note an appeal to the Court of Appeals from the judg¬ 
ment entered herein on December 19th 1914, whereupon, the penalty 
of a bond to operate as a Supersedeas is hereby fixed in the sum of 
Five Hundred Dollars. 


Memorandvm . 

January 9 ; 1915.—Appeal bond approved and filed. 

Supreme Court of the District of Columbia. 

Before Judge Anderson. 

Tuesday, February 2nd, 1915. . 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 
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Come now the parties hereto by their respective attorneys of record 
whereupon defendants attorneys submit to the Court the bill of ex- 

smn^fln^ 611 ^ ‘f® tnal , ° f this cause and P ra y that the same be 
inglydone de ° f reC ° ld DUnC pr ° tunc ’ which is hereb y accord- 

g Bill of Exceptions. 

Filed February 2, 1915. 


Be it remembered that on the 11th day of November, A. D. 1914 
the above entitled cause, in which Gilbert Gannon and Andrew j’ 
Gannon were the plaintiffs and Robert B. Stevens and Georg? H 
Manning were the defendants, came on for trial before Mr..Justice 
Anderson, Raymond B. Dickey and John Ridout, Esquires appear¬ 
ing on behalf of the defendants and Daniel W? O’Donoghue 
Esquire, appearing on behalf of the plaintiffs. Thereupon to maim 

5to prove^fdlows: P " t j ° ined “ le P ‘ aintiffs gave evidenca tend ‘ 

A ™, J ' Cannon, one of the plaintiffs in the above cause being 

on oath duly sworn, testified in substance as follows: ’ 8 

That, on March 27th, 1912, he and his twin brother, Gilbert Gan- 
non, the other plaintiff herein, had paid to Robert B. Stevens and 
' Manning the defendants herein, the sum of Three hun- 
d ?* d dollars for tbe business of the Senate Moving Picture Theatre 
322 Pennsylvania Ave., Southeast, Washington, District of Colum- 

ties’afthe tin^hf i°f^ a « reement entered into between the par¬ 
ties at the time, the defendants were to procure for the plaintiff's the 

assignment of the lease under which the defendants vvere then in 

possession, for the unexpired term thereof, approximating ten 

months, with the written consent of the landlord, the Capitol Amuse- 

*v. omp any i that the plaintiffs took possession on April 1st 1912 • 

that the plaintiffs several times demanded of the defendantstheper- 

14 tb eir part of the agreement, but that the defend¬ 

ants faded and refused to comply; that, finally, the plaintiffs 
, } j 10 ^ ? their counsel by letter under date of Mav 6 1019 

demanded of the defendants the return of their Three hundred del 2 
lam and informed them that they could re-take po^on of l.hl' 

onT'rt! W ? ne * V ff tbey , wished 1 that the business had been carried 
on by the plaintiffs at a oss; that the plaintiffs attained tul; c arnea 

ty on August 24th, 1912 ; that on September m m 2 Z nte?-' 

tiffs first learned from their counsel of their rights as’ infanta tn 

rescind the contract; that on September 11th 1912 tL ni • 

SS*L£? D.SS" W* 

».»they 

2—2795a 
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On cross-examination he testified as follows: 

That, at the time when the plaintiffs made the payment of Three 
hundred dollars and took possession of the Theatre premises, they 
expected to pay rent; that they had paid no rents for the possession 
of said premises during the entire period of their occupancy; that 
the reason why they had not paid the rents was that the defendants 
had failed to procure for the plaintiffs the assignment of the lease 
under which the defendants were in possession at the time of the 
agreement, for the unexpired term thereof, approximating ten 
months, with the written consent of the landlord ; that the terms of 
this agreement were never performed by the defendants despite the 
demands of the plaintiffs; that there were no profits made during 
the time plaintiffs conducted the business, but that on the contrary 
it was run at a loss; that no books of account had been kept; 

15 that plaintiffs knew there had been a loss because the receipts 
were not sufficient to pay the running expenses of the busi¬ 
ness, and that part of the running expenses had to be met by his 
brother from the wages he received at another place of employment; 
that he had not spent every night nor the greater part of them in 
the month or two months preceding the transaction in or about the 
place of business then belonging to the defendants, making himself 
familiar with the conditons thereof and satisfying himself that i,t 
was a paying proposition; that the plaintiffs were evicted from the 
premises under landlord & tenant proceedings by the marshal/ on 
September (5th, 1912; that witness did not meet the defendants on 
Fifth Street, Northwest, on August 29th, five days after the plaintiffs 
had attained their majority; that he did not on that occasion say 
to the defendants in substance as follows: We are endeavoring to sell 
the Moving Picture Business and have just received a deposit on 
account of a sale which we expect to consummate within the next 
two or three days, and if we sell it we will re-imburse you boys the 
amount which you have paid in our behalf and divide the difference. 
That witness did not now recall any attempt at sale or a deposit 
being received thereon by them. 

9 

Gilbert Gannon, one of the plaintiffs in the above cause, being 
on oath duly sworn, testified in substance as follows: 

That his twin brother, Andrew J. Gannon, had from the begin¬ 
ning assumed charge of the business; that the matter of conducting 
the business and paying the bills for expenses therein had been left 
entirely to his said brother; that the business was at no time a 

16 paying proposition ; that he had to help defray the expenses 
of said business out of his wages, he being employed else¬ 
where ; that they had been induced to take .over the business by 
defendants’ promise to procure for them an assignment of the lease 
which the defendants had held; that such lease had never been, 
assigned to them although they had made demands therefor; that 
the plaintiffs through their counsel by letter under date of May 6, 
1912, tendered back to defendants the possession of the premises be¬ 
cause the defendants had failed to keep their contract and had de¬ 
manded the return of the consideration paid by the plaintiffs; that 
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he attained his majority on August 24th, 1912; that the plfs. were 
evicted from the premises on Sept. 6th 1912 by the Marshal under 
landlord & tenant proceedings; that on September 11th he gave no¬ 
tice to the defendants of the plaintiffs’ intention to disaffirm or 
rescind the contract. 

On cross-examination he testified as follows: 

That he had not spent most of his nights during the month or 
months preceding the transaction at the theatre investigating condi¬ 
tions ; that he had not satisfied himself that the business was a profit¬ 
able one; that no books of account had been kept; that no money 
remained over after defraying the running expenses. 

Catherine Gannon, being on oath duly sworn, testified in sub¬ 
stance as follows: 

That she was the mother of the plaintiffs; that they were born on 
August 24th, 1891; that they were twins. 

There was no cross-examination. 

The plaintiffs offered in evidence a receipt, dated March 27th, 
1912, as follows: 

17 Bill of Sale. 

March 27th, 1912. 

This is to certify that R. B. Stevens and George H. Manning have 
sold the business of The Senate Theatre of #322 Penn. Ave. S. E. 
to Messrs. Gilbert Gannon & A. J. Gannon for the sum of Three 
hundred dollars ($300.00) for which I acknowledge receipt. 

(Signed) R. B. STEVENS. 

GEO. H. MANNING. 

iVitnoQc * 

M. R. SHOEMAKER. 


The plaintiffs offered in evidence a letter from the Capitol Amuse¬ 
ment Company, dated April 15th, 1912, as follows: 


Daniel W. O’Donoghue, etc. 


Dear Sir: We beg to acknowledge your favor of April 12th relat¬ 
ing to the occupation of No. 322 Penna. Ave. S. E., known as the 
Senate Theatre. The Capitol Amusement Company, Inc. does not 
recognize Gilbert and Andrew J. Gannon as their tenants. 

If you have any further communication in the matter we beg 
to refer you to our attorney, Mr. Joseph D. Sullivan. 

Yours very truly, 


R. H. BAGLY, Sec’y. 


The plaintiffs offered in evidence a letter from the defendants, 
dated April 16th, 1912, as follows: 


Daniel W. O’Donoghue, etc. 

Dear Sir: Owing to the unwillingness of the Capitol Amusement 
Company to agree to a transfer of the lease, on the Senate Theatre, 
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32 0 Penna. Ave. S. E., this city, held by us, from us to your clients, 
Messrs. Gilbert Gannon and A. J. Gannon, we hereby submit you 
an offer to refund to your clients the $300 paid to us. as a purchase 
price of the business of the theatre, less the rental due for the time 
of their incumbency, all accruing expenses, and a fair amount of 
the earnings of the theatre during their incumbency, to be mutually 
agreed upon. 

The Capitol Amusement Company is willing that we sublease to 
the Gannons but will not now agree to a transfer of the 

18 lease held by us to your clients. 

Yours t^ulv, 

GEORGE H. MANNING, 

For George H. Manning and R. B. Stevens. 

The plaintiffs also offered in evidence a letter, addressed by coun¬ 
sel for the plaintiffs to the defendants, dated May 6th, 1912, as 
follows: 

R. B .Stevens and George H. Manning, etc. 

Dear Sirs: In the matter of the purchase by my clients from 
you Gentlemen of the Moving Picture Business known as the Senate 
Theatre, situated at No. 322 Pennsylvania Ave., S. E., in the City of 
Washington, in the District of Columbia, for $300.00, cash, I beg 
to state that my clients have waited more than a reasonable time • 
for you to comply with said contract of sale, and since you have 
failed to deliver the duly assigned lease of said premises to my 
clients, with the written consent of the owner thereto, I beg to in¬ 
form you that my clients hereby tender you possession of said prem¬ 
ises and the moving picture business there operated at any time that 
you may wish to take and receive the same, and they hereby demand 
of you the repayment of the $300.00, cash, paid by them to you, and 
also of all damages they have sustained by reason of your breach to 
perform your part of said contract. 

Yours very truly, 

DANIEL W. O’DONOGHUE. 

The plaintiffs also offered in evidence a letter, addressed by coun¬ 
sel for the plaintiffs, dated September 11th, 1912, as follows: 

R. B. Stevens and Geo. H. Manning, etc. 

Dear Sirs : On behalf of my clients, Messrs. Gilbert Gannon and 
Andrew J. Gannon who have just attained the age of twenty-one 
years, I beg to notify you that they hereby elect and decide abso¬ 
lutely to repudiate and to regard as of no binding force or value in 
law any alleged contract or agreement that may have been made 
between them and you during their majority; and I beg to notify 
you that even if they had been of age at the time of the alleged 
contract and agreement in regard to the sale of the moving 

19 picture business, at 322 Penna. Ave., Southeast, in the City 
of Washington, in the District of Columbia, they were not 
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ass ££pS." sasvS*?rF j ~‘ 

from them. P 7 received and obtained and unjustly detain 

my clientTw^instHute^egaf proceedings a ^ Part of next week 

rights in the premises. 8 P d gs a « ainst you to enforce their 
Yours very truly, 

DANIEL W. O’DONOGHUE. 

AmusemenTcompany 'toThe def ^d^T®/ Iease from the Capitol 

by and b^ve^ThrCapito/Amusement Com ™* 17 the year 1912 , 
first part, and George H. ManUinaTnd R « P l? y ’ Inc ’ P art y of the 
second part, witnessed, that the partv S’ Jh S fi texens ’ P arties of the 
leased .... premises ... knom Vi , J?, ret P art has let and 
Avenue, Southeast, for the term „f nn ^ 6 The atre, No. 322 Pa. 

d St of Februar y, 1912, to be fully completed* and 0rni !t anClng ° n the 
day of February, 1913 at and for th P ®t and ending on the 1st 

and eighty (TSaOO) Bollare nfvabt ^ °{? even hundred 

of Sixty-five (65.00) Dollars ^nonthlv **l ua {m on thly installments 

each and every month at the w y f • pa J rab e . on the 1st day of 

Bank.... will occupy same as a Motion P'’", M % banic ’ s Savings 

party^f S’trpSurthe With ° Ut ' ‘ * The 

aMhe expiration of this le/seTtL'pXl 

b y the Amusement^mpanrto th® P [ 0po . s f lease offered 

1 st, 1912 , as follows: mpany to the plaintiffs, dated April 

This lease is the same as the above except fn, 

20 end thereof as follows: P * f the P rov i s ion at the 

of the first^>art t Kve C ( 5 < 00 ? I r)o?l rttler agr ^ es to P a y the party 
month for janitor Service ( ) D ° 1Iars on tbe Ia ®t day of each 

Plaintiffs thereupon rested. 

^Counsel for the defendan te made his opening statement to the 

• sw o™ R ^tiL S in E Iubsiance as foflot^ 11 ^’ bdng on oath dul y 

George H. Manning, before'the^ranif b ^ iness , with the defendant 
the plaintiffs had spent considerable time aUhe ** ^ P la i ntiffs ; that 
tre pnor to their purchase and had bZ^w ™onng picture thea- 

“ d ‘ h ' «•» 
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the transaction; that the plaintiffs had told the defendants that they 
were familiar with this particular theatre long before the defend¬ 
ants’ ownership thereof and knew it to be a profitable business ; that 
the defendants had never undertaken to procure for the plaintiffs 
the assignment of the unexpired term of their lease; that they had 
never agreed to obtain said assignment; that on March 27th, 1912, 
the date when plaintiffs paid to the defendants the $300.00 the 
defendants had offered to make the assignment of their lease to the 
plaintiffs and to obtain the landlords consent thereto; that the 
plaintiffs advised the defendants that they knew the president of the 
landlord corporation and that plaintiffs felt assured that they could 
obtain a new lease containing more favorable terms than that under 
which the defendants were then in possession; that shortly there¬ 
after he and the said Manning were advised by the plaintiffs 

21 that they could not obtain a satisfactory agreement from the 
landlord; that said defendants at the plaintiffs’ solicitation 

then endeavored to assist plaintiffs in obtaining said lease upon the 
same terms as the said defendants’ lease, except for the insertion of 
a clause requiring the payment of $5.00 per month for janitor 
services; that such a lease could have been obtained except for the 
fact that the mother of plaintiffs refused to become surety thereon; 
that the plaintiffs had agreed to pay the rents and expenses connected 
with the business upon receiving possession thereof; that they had 
never paid any rent for the use and occupation of the premises and 
that the defendants had been compelled to pay such rent to the 
landlord; that the plaintiffs still retained all the receipts from the 
business during the time of their occupancy and possession. 

That on August 29th, 1912, at about 11:00 o’clock in the morn¬ 
ing when the witness and his co-aefendant, Manning, were coming 
out of the Columbian Building, 416 Fifth Street, N. W., Washing¬ 
ton, D. C., they met the plaintiff, Andrew J. Gannon, and had a 
conversation with him concerning the moving picture business, and 
the plaintiffs’ failure to pay the rent for the premises; that, at that 
time and on that occasion, the plaintiff, Andrew J. Gannon, said to 
the defendants that he and his brother were trying to sell the moving 
picture business and had just received a deposit from a prospective 
purchaser on account of said sale; that they expected to consummate 
said sale within two or three days thereafter and that if the sale were 
concluded they would receive $500.00, and that they would reim¬ 
burse the defendants for money which the defendants had paid in 
their behalf and divide the difference between them; that the defend¬ 
ants had paid the rent during the time plaintiffs were in 

22 possession of the premises in the sum of $357.50; that plain¬ 
tiffs had not repaid them for any part of this amount. 

On cross-examination he testified as follows: 

That he had not, on the occasion of the first trial of this case a * 
year ago, testified concerning the alleged conversation of August 
29th, 1912; that the reason therefor was that he had not been asked 
about it and that the importance of it had not occurred to him then; 
that he was able definitely to fix the date because it was the single 
occasion upon which he and his co-defendant had made a visit to 
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the office of Joseph D. Sullivan, Esquire, Columbian Building, 416 
5th St. and on which occasion they had given a note, bearing date 
August 29th, 1912, in part payment of overdue rent for the moving 
picture premises; that the consideration for the $300.00 paid by the 
plaintiffs was the good will of the business and the possession of the 
premises. 

George H. Manning, one of the defendants, being on oath duly 
sworn, testified in substance as follows: 

That he together with the defendant, Robert B. Stevens, had for¬ 
merly conducted the motion picture theatre, located No. 322 Penn¬ 
sylvania Avenue, S. E., that up until the time of the sale of said 
business to the plaintiffs it had been a profitable business; that the 
plaintiffs in the months immediately preceding the transfer had 
spent a considerable part of their time at the theatre; that they had 
become acquainted with the business; that they had made overtures 
for taking over the theatre when they learned that the defendants 
were considering selling the same; that at the time of the sale 

23 of said business by the defendants to the plaintiffs, on, to-wit, 
March 27th, 1912, defendants had offered to transfer the 

unexpired portion of their lease to the plaintiffs, but that the plain¬ 
tiffs had assured the defendants they believed they could obtain a 
new lease from the landlord corporation, with whose president plain¬ 
tiffs were acquainted on terms more favorable than those provided 
in defendants' lease; that being subsequently advised by the plain¬ 
tiffs that they had failed in this regard the defendants undertook to 
assist plaintiffs in obtaining a new lease and learned that the same 
could have been obtained except for the fact that the mother of 
plaintiffs refused to become surety thereon; that defendants had 
never promised to procure for the" plaintiffs an assignment of the 
unexpired term of their lease; that they had never promised to obtain 
a new lease or that the new lease should be on the same terms as the 
lease between the defendants and the landlord corporation; that at 
the time of the transaction plaintiffs and 1 the defendants discussed 
the terms of defendants’ lease, when the plaintiffs were informed that 
in addition to the written terms of the lease defendants had agreed 
to pay to the landlord the further sum of $5 per month for janitor 
service, which plaintiffs stated would be satisfactory to them. When 
given possession, plaintiffs agreed to pay the rent for the use and 
occupation of said moving picture theatre; that the plaintiffs had at 
no time since the occupation of the same paid or offered to pay any 
part of said rent and that the defendants had been required to pay 
the landlord the landlord the sum of $357.50, as rent for the period 
of the use and occupation of the premises by the plaintiffs. 

24 That, on August 29th, 1912, at about 11:00 o’clock in the 
morning, as the witness and his co-defendant, Stevens, were 

coming out of the Columbian Building, 416 Fifth Street, Northwest, 
W ashington, D. C., they met the plaintiff, Andrew J. Gannon, at or 
near the entrance of said Century Building; that both of the defend¬ 
ants and said Gannon had a conversation on the question of rent 
which the defendants had been compelled to pay, when the said 
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plaintiff said that he and his brother, the co-plaintiff herein, were 
at that time trying to sell the moving picture business, and had just 
received a deposit therefore on account of said sale, which they ex¬ 
pected to consummate within the period of two or three days there¬ 
after; that if said sale were concluded they would receive the sum 
of $500, from the proceeds of which, they would reimburse the de¬ 
fendants the money which the defendants had been compelled to pay 
to the landlord and further stated that they would divide the differ¬ 
ence between them; that said plaintiffs have never paid the said rent 
or any portion thereof. 

On cross-examination witness testified as follows: 

That he had not promised to secure for the plaintiffs the written 
assignment for the unexpired term of the defendants’ lease; that the 
plaintiffs had paid the sum of $300, in cash; that the consideration 
for said cash payment was the delivery of possession of said theatre 
to the plaintiffs and the good will of said business ; that the reason 
he had not given testimony at the first trial concerning the alleged 
conversation of August 29th, 1912, was that he did not know the con¬ 
versation was important; and for the further reason that the same 
had escaped his attention; that he was able to definitely fix the 
25 date because it was the occasion and the only occasion when 
he ever called at the law office of Joseph 1). Sullivan, Esquire, 
attorney for the landlord corporation, on which said occasion he, to¬ 
gether with his co-defendant, saigned a note in payment of certain 
rents, dated Aug. 29th, 1912; that the consideration for the $300 
paid by the plaintiffs was the good will of the business and the posses¬ 
sion of the premises. 

Thereupon the defendants rested. The jury respited. 

The foregoing is in substance all the evidence in this action. 

The trial was resumed on November 12th, 1912, the day following. 

Daniel W. O’Donoghue, Esquire, Attorney for the plaintiffs, there¬ 
upon moved the court that it instruct the jury to return a verdict for 
the plaintiffs, which said motion, after argument in behalf of said 
plaintiffs and said defendants, was granted by the presiding justice. 
To this ruling and action of the court the defendants duly noted an 
exception. 

Thereupon the jury without retiring renedered a verdict in favor 
of the plaintiffs for the sum of $300, without interest. 

Approved February 2, 1915. 

THOS. H. ANDERSON, Justice . 


26 Assignments of Error . 

Filed February 18, 1915. 

******* 

The court erred as follows: 

1. In holding that there was no evidence in the cause legally suffi¬ 
cient to justify a verdict in favor of the defendants. 
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2. In refusing to submit the evidence in the cause to the consider¬ 
ation of the jury. 

3. In instructing the jury to return a verdict in favor of the plain¬ 
tiffs. 

R. B. DICKEY, 

JOHN RIDOUT, 
Attorneys for Defendants. 

Designation of Record. 

Filed February 18, 1915. 

******* 

The clerk of the Court will please prepare herewith the transcript 
of the record on appeal to the Court of Appeals of the District of 
Columbia and incorporate therein the following: 

1. Declaration and Particulars of Demand. 

2. Pleas of Defendants. 

3. Replications of Plaintiffs. 

4. Rejoinder of Defendants. 

5. Sur-rejoinder of Plaintiffs. 

6. Rebutter of Defendants. 

7. Verdict for Plaintiffs. 

8. Motion for Defendants for new trial. 

9. Judgment for Plaintiffs and appeal of Defendants. 

27 10. Appeal bond of Defendants filed and approved. 

11. Bill of Exceptions with entire contents thereof. 

12. Assignments of error. 

13. This designation. 

R. B. DICKEY, 

JOHN RIDOUT, 
Attorneys for Defendants. 

Service of a copy of the above acknowledged this — day of-, 

1915. 

Attorney for Plaintiffs. 


Memorandum. 

February 24, 1915.—Time to file transcript of record extended to 
and including March 15, 1915. 

28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 27, 
both inclusive, to be a true and correct transcript of the record, 

3—2795a 
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according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55085 at Law, wherein Gilbert 
Gannon et al. are Plaintiffs and George H. Manning et al. are 
Defendants, as the same remains upon the files and of record in said 
Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
12th day of March, 1915. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2795. George H. Manning et al., appellants, vs. Gilbert Gannon 
et al. Court of Appeals, District of Columbia. Filed Mar. 15, 1915. 
Henry W. Hodges, clerk. 
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Court of Appeals, its trirt of Columbia 

October Term, 1915. 


No. 2,795. 

GEORGE II. MANNING and R. B. STEVENS, 

Appellants , 
vs. 

GILBERT GANNON and ANDREW J. GANNON, 

Appellees . 


BRIEF FOR APPELLEES. 

This case was previously before this Court in Gan¬ 
non v. Manning, Case No. 2636, 42 App. D. C., 206, 
wherein this Court, on the appeal of the now-appellees, 
remanded it for a new trial. 

STATEMENT OF FACTS. 

On March 27, 1912, the plaintiffs (appellees), Gil¬ 
bert J. Gannon and Andrew J. Gannon, who are twin 
brothers, paid to the defendants (appellants), George 
H. Manning and Robert B. Stevens, the sum of $300 
for the business of the Senate Moving Picture Theater, 
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322 Pennsylvania Avenue, S. E., Washington, D. C., 
under an agreement that the defendants were to pro¬ 
cure for the plaintiffs the assignment of the unexpired 
term of the lease under which the defendants were then 
operating, with the written consent of defendants’ 
landlord (Capitol Amusement Co.) thereto; and the 
plaintiffs took possession of said premises on April 1, 
1912 (R., 9, 10, 11), and continued to operate the said 
moving picture business therein, but at a loss (R., 9, 
10 ), until they were on Sept. 6, 1912, evicted from the 
premises under Landlord and Tenant Proceedings by 
the Marshal (R., 10,11). 

After taking possession the plaintiffs demanded sev¬ 
eral times that the defendants, under the agreement, 
should procure for them the written assignment of the 
lease with the consent of the landlord thereto (R., 9, 
10 ); but the defendants not only failed to live up to 
their agreement (R., 9, 10), but also by letter of April 
16, 1912 (R., 11, 12), informed the plaintiffs of their 
(defendants’) inability to obtain the assignment of the 
lease owing to the refusal of the landlord “to agree to 
a transfer of the lease.” This letter of the defendants 
was preceded by the letter of April 15, 1912 (R., 11), 
from the landlord addressed directly to the plaintiffs, 
informing them of the landlord’s refusal to recognize 
the plaintiffs as its tenants. Finally the plaintiffs, 
through their attorney by letter of May 6, 1912 (R., 9, 
10 , 12), demanded of the defendants the return of the 
$300 and tendered possession of the premises and the 
moving picture business at any time the defendants 
wished to take and receive the same. 

The plaintiffs became of age on August 24, 1912 (R., 
9, 10, 11); and on Sept. 9, 1912, “first learned from 
their counsel of their rights as'infants to rescind the 
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contract” (R., 9); and on Sept. 11, 1912, by letter of 
their attorney (R., 9,10,12,13), notified the defendants 
of their disaffirmance of the contract and demanded the 
repayment of the $300; and on Sept. 24, 1912, brought 
suit in the Municipal Court to recover the $300; and, 
upon the case being certified to the Supreme Court of 
the District by the defendants, filed their declaration 
herein on Oct. 18,1912 (R., 1 to 4). 

At the first trial below, owing to the erroneous rul¬ 
ings and instructions of the presiding Justice, verdict 
was rendered by a jury for defendants (October 16, 
1913); and, on appeal by plaintiffs to this Court, the 
judgment was reversed, and the “cause remanded for 
a new trial”; 42 App. D. C., 206. 

On the second trial below, the plaintiffs testified (R., 
9 to 13) as to the facts above set forth; and defendants’ 
testimony (R., 13 to 16) was substantially to the same 
effect, except that they denied that the agreement was 
that defendants were to obtain an assignment of the 
lease for plaintiffs with the consent of the landlord 
thereto; and both defendants testified that on August 
29, 1912, they had a conversation with one of the 
plaintiffs, Andrew J. Gannon (R., 14, 15, 16), which 
conversation is absolutely denied by said plaintiff (R., 
10 ). 

This alleged conversation of August 29, 1912, de¬ 
fendants now contend, on this appeal, constituted a 
ratification of the contract of March 27, 1912. 

The second trial below resulted at the close of testi¬ 
mony on both sides in a directed verdict for the plain¬ 
tiffs, November 14, 1914, the presiding Justice relying 
on your Honors’ opinion, delivered by Mr. Justice Van 
Orsdell, in the first appeal; and thereupon the defend¬ 
ants prosecuted this appeal. 





4 


DATES IN THE CASE. 


DATES IN THE CASE. Record: 

March 27, 1912, Contract entered into. 9,11,14,15 

April 1, 1912, Plaintiffs took possession. 9 

April 15, 1912, Letter from landlord to plaintiffs’ at¬ 
torney . 11 

April 16, 1912, Letter from defendants to plaintiffs’ at¬ 
torney . 11,12 

May 6, 1912, Letter from plaintiffs’ attorney to de¬ 
fendants . 9,10,12 

August 24, 1912, Plaintiffs became of age.... 9,11,11 

August 29, 1912, Alleged conversation. 14,15 

Sept. 6, 1912, Plaintiffs evicted from premises. 10,11 

Sept. 9, 1912, Plaintiffs first advised of their rights as 

infants. 9 

Sept. 11, 1912, Letter from plaintiffs’ attorney to de¬ 

fendants, giving notice of plaintiffs’ 
disaffirmance of the contract, on 

ground of infancy. 9,12,13 

Sept. 24, 1912, Plaintiffs brought suit in Municipal 

Court, Case No. 18,841. 

October 3, 1912, Certiorari by defendants. 

October 18,1912, Plaintiffs filed declaration herein. 1 

October 16,1913, Verdict for defendants on first trial_ 

April 6, 1914, Reversal on first appeal. 

Nov. 12, 1914, Directed verdict for plaintiffs on sec¬ 
ond trial. 7,16 


ARGUMENT. 

Plaintiffs ’ contention is that the Court below was jus* 
titled in directing a verdict for plaintiffs, because 
“there was no evidence in the cause legally sufficient 
to justify a verdict in favor of the defendants” (R., 
16 ). 

Defendants contend the contrary in their three as¬ 
signments of error (R., 16, 17), which substantially 
constitute but one assignment of error, and argue that: 

“the testimony was certainly sufficient to send the 
case to the jury for determination of the question 
of plaintiffs’ intent to ratify and confirm” (Ap¬ 
pellants’ Brief, p. 8) 
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1 . 

DIRECTED VERDICT. 

Appellants have cited in their Brief (pp. 5, 6, 9), 
three cases, and say that under the authority of these 
cases the lower Court was not justified in directing a 
verdict for plaintiffs. 

The first case is Glaria v. Wash. So. R. Co., 30 App. 
D. C., 559, in which the lower Court directed a verdict 
for defendant at the close of plaintiff's testimony. 
There was no testimony offered on behalf of the de¬ 
fendant. On appeal, Mr. Chief Justice Shepherd said: 

“A motion to direct a verdict is an admission 
of every fact in evidence, and of every inference 
reasonably deducible therefrom;" 

And then pointed out that “the record does not dis¬ 
close whether the motion was sustained on the insuffi¬ 
ciency of the plaintiff’s evidence, as matter of law, to 
show negligence,'' or upon contributory negligence; 
and reviewed the testimony upon the first point to see 
if “plaintiff was a mere trespasser upon defendant's 
track," saying: “If this be a sound proposition, the 
Court did not err in directing the verdict And so, 
while we do not attempt to deny the general rule above 
laid down, we do contend, using the language of the 
Glaria case, that in the case at bar: 

Plaintiffs' “proposition” (under authority of 
cases hereinafter cited): that “the mere" alleged 
conversation was not of the character of proof re¬ 
quired to establish ratification, “is sound”; and 
“the record does disclose” that “the motion was 
sustained on the insufficiency of the ( defendants’) 
evidence, AS MATTER OF LAW, to show” an 
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“inference reasonably deducible therefrom” of 
ratification; and, therefore, “the Court did not 
err in directing the verdict ” 

In the second case, City & Sub. Ry. v. Cooper, 32 
App. D. C., 550, “the error assigned on the refusal of 
the court to direct a verdict for the defendant, upon the 
conclusion of plaintiffs evidence, is the foundation of 
two contentions: (1) That the evidence was not suffi¬ 
cient, as matter of law, to show that the defendant was 
guilty of any negligence * * *; (2) That it plainly 

shows’’ contributory negligence; and Mr. Chief Justice 
Shepherd said: 

‘ ‘ On such a motion every fact offered in evidence 
by the plaintiff must be accepted as true, together 
with every reasonable inference deducible there¬ 
from. And the motion can only be granted when 
but one conclusion therefrom can be reached by all 
fair-minded men, and that conclusion is utterly op¬ 
posed to the plaintiff’s right to recover in the case. 

The sufficiency of the evidence is to be tested by 
the application of this well-settled principle.” 

Again, we do not deny the general rule announced; 
but our contention remains that the lower Court has 
the right to test “the sufficiency of the evidence ” 
which, in the case at bar, “is to be tested by the appli¬ 
cation” of the “well-settled principle” (hereinafter 
discussed) of what proof is legally sufficient to estab¬ 
lish ratification, and not by decisions in negligence and 
contributory negligence cases. 

In the third case, Wash., A. & M. V. R. Co. v. Finch- - 
am, 40 App. D. C., 412, it was contended the Court 

erred “in refusing to direct a verdict for defendant at 

» • 

the close of the evidence.” Mr. Chief Justice Shepherd 


t 
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again delivered the opinion of the Court, affirming the 
judgment, saying: 

« 

i i There was a conflict in the evidence on the is¬ 
sue, relating to the distance of the car, 
and whether the car could have been stopped in 
time, under the circumstances, to prevent the col¬ 
lision, by the exercise of ordinary care. It cannot 
be said that but one reasonable conclusion could 
be arrived at from the evidence, and that conclu¬ 
sion in favor of the defendant. ’ ’ 

We have quoted from the opinion the strongest lan¬ 
guage that might be attempted to be argued in favor 
of appellants’ contention, but nothing therein, to our 
minds, would have justified the Court in the case at bar 
in submitting the question of the alleged ratification to 
the jury. The words “reasonable conclusion” were 
used in regard to the negligence of a railway, and not 
in reference to ratification of an infant’s contract. 
Moreover, the opinion, by referring to the “conflict in 
the evidence in the case,” is contrary to appellants’ 
contention herein, viz., that the Court on such a mo¬ 
tion cannot look at the testimony offered on both sides. 
In the instant case, the uncontradicted testimony of 
plaintiffs is that at the date of alleged conversation 
they had not been informed of their right to rescind the 
contract on account of their infancy (R., 9); and we 
contend it was incumbent upon defendants to adduce 
proof of such knowledge on the part of plaintiffs, other¬ 
wise the Court was justified in directing verdict for 
plaintiffs. Also, the alleged promise in said alleged 
conversation, according to the testimony of defendants 
themselves, was at the best but a conditional promise, 
^hich, according to plaintiffs’ contention, does not 
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constitute a binding ratification unless the condition is 
performed. No proof of performance of condition was 
offered. Moreover, according to plaintiffs’ contention, 
the alleged ratification should have been in writing, and 
it was not. We mention these several points here, in 
order to show that a general rule on directed verdict 
taken from a railway negligence case is not the fair and 
proper criterion, where the question is, as in the case 

now before this Court, ratification after age of a con- 

' # 

tract made during infancy. 

To put our contention in different words, but in the 
same spirit, it is as follows: 

While admitting the correctness of the general rule 
announced in the cases cited by appellants on directed 
verdicts, and even admitting that in the case at bar such 
a conversation took place as testified to by defendants, 
yet , that conversation, ‘‘tested by the application of 
the well-settled principle” of the law of ratification of 
infant’s contracts, falls far short of being evidence 
“legally sufficient” to establish ratification, and hence 
there is no evidence in the case to be submitted to the 
jury on the question of ratification; and, therefore, the 
Court below was right in directing the verdict for 
plaintiffs. 

See cases cited in paragraphs 2 to 9 of this Argu¬ 
ment, pp. 9 to 48 hereof. 

And, there is nothing in 

Adams v. W. & G, R. R. Co., 9 App. D. C., 26, 
Shinn v. Evans, 37 App. D. C., 304, 

Sprow v. Staples, 38 App. D. C., 219, 

Ches. B. R. Co. v. Brez, 39 App. D. C., 58, 

contrary to our contention, as they all hold that a ver¬ 
dict may be directed, when: 
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“conceding the truthfulness of the witnesses and 
giving full effect to every legitimate inference de- 
ducible from their testimony, it is nevertheless 
plain that the party has not made out a case suffi¬ 
cient in law to entitle him to a verdict.’’ 

For the alleged ratification, as claimed by the de¬ 
fendants, is not, under the authority of the decided 
cases on ratification of infants’ contracts, a “legiti¬ 
mate” inference to be deducible from the mere alleged 
conversation, and does not “make out a case sufficient 
in law.” 

We know of no better way to sum up plaintiffs’ prop¬ 
osition on this question of directed verdict than the lan¬ 
guage of the then Associate Justice White, in the case 
of Marande v. Tex. & P. Ry. Co., 184 U. S., 173, 186: 
“Such being the proof, was it sufficient to go to the 
jury? is the question then for decision. In answering 
this question, as we have said at the outset, we shall 
be called upon to pass upon, not the preponderance of 
the evidence, but whether it was adequate to go to the 
jury; and THIS INVOLVES NOT A DECISION AS 
TO FACTS, BUT THE DETERMINATION OF A 
PROPOSITION OF LAW.” 

2 . 

THE LAW OF THE CASE. 

“The right of an infant to avoid his contracts is one 
conferred by law for his protection against his own 
improvidence and the designs of others, ’ ’ and “ it is the 
policy of the law to discourage adults from contracting 
with infants; 16 A. & E. Enc. L., 287. 

The law of this second appeal is the decision of this 
Court on the first appeal, delivered by Mr. Justice Van 
Orsdell, 42 App. D. 0., 206, wherein it was said: 
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“Contracts with infants are generally voidable 

not void; and an infant, upon becoming of age, 

may either affirm or avoid his contract. 

###### 

The present case comes within the general rule. 

The contract is voidable, not void. 

****** 

As was said in MacGreal v. Taylor, 167 U. S., 
688, 700: ‘It is not necessary, in order to give ef¬ 
fect to the disaffimance of the deed or contract of 
a minor, that the other party should be placed in 
statu quo. Tucker v. Mooreland, 10 Pet., 58, 65, 
74 / 

****** 

The amount originally paid defendants by plain¬ 
tiffs could not be reduced by an allowance for ren¬ 
tal value of the premises during the period occu¬ 
pied. That does not constitute a part of the prop¬ 
erty conveyed to plaintiffs and in their possession 
at the time of the disaffirmance, for which they 
could be held, either directly liable or as an offset 

against the amount claimed. 

****** 

We think that in this case the question of rea¬ 
sonableness of notice of disaffirmance after becom¬ 
ing, of age is not one of fact for the jury. Ratifi¬ 
cation and confirmation of the contract on the 
part of plaintiffs was matter of defense, and it was 
incumbent upon defendants to adduce proof from 
which the jury could reasonably infer an intention 
on the part of plaintiffs to continue the business 
and abide by their contract. No evidence what¬ 
ever on this point was offered. Hence, if any in¬ 
ference to this effect is to be drawn, it must rest 
alone upon the length of time intervening between 
the date when plaintiffs became of age and the date 

when they gave notice of disaffirmance. 

****** 

The mere fact that they continued to occupy and 
operate the theater during this period is not of it- 
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self sufficient to justify the inference of their in¬ 
tention to affirm the contract. They were entitled 
to reasonable time within which to elect either to 
retain the property or disaffirm the contract. This 
notice , in contemplation of law, was given within 
reasonable time, f) 

The rule thus laid down was reaffirmed in Carmody 
v. Patched, 42 id., 426. 

This decision determined that plaintiffs had a right 
of recovery; that they had not ratified the contract after 
becoming of age; and that defendants had not main¬ 
tained their plea of set-off. 

Price v. Furman, 27 Vt., 268, 272 (cited in opin¬ 
ion on first appeal); 

Freeman v. Nichols, 138 Mass., 310, 313. 

3. 

THE DIFFERENCE BETWEEN THE TWO 

APPEALS. 

In view of the opinion of this Court in the first 
appeal (42 App. D. C., 206), there would have been 
nothing to be presented to this Court on this second 
appeal that had not already been decided by the first 
appeal, provided the testimony offered during the sec¬ 
ond trial was the same as that in the first appeal; and, 
in regard to the testimony of the first trial, this Court 
said: 

“IT WAS INCUMBENT UPON DEFEND¬ 
ANTS TO ADDUCE PROOF FROM WHICH 
THE JURY COULD REASONABLY INFER 
AN INTENTION ON THE PART OF PLAIN¬ 
TIFFS TO CONTINUE THE BUSINESS AND 
ABIDE BY THEIR CONTRACT. NO EVI - 


f 
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DENCE WHATEVER ON THIS POINT WAS 
OFFERED. * * * IT WAS ERROR, THERE¬ 
FORE, TO SUBMIT THE QUESTION TO THE 
JURY.” 

I 

At the second trial defendants attempted to adduce 
some such proof, by both of them testifying that on 
August 29, 1912 (5 days after plaintiffs became of 
age), both defendants met one of the plaintiffs and 
that a conversation ensued between the three; which 
conversation, defendants contend, is proof of inten¬ 
tion on the part of plaintiffs to ratify the contract. 

That is the difference between this second appeal 
and the first; this alleged conversation, which appeared 
in the second trial, and was not even mentioned at 
the first trial; although, if true, it was within the 
knowledge of the defendants at that time. Defend¬ 
ants attempt to explain their failure to offer this testi¬ 
mony at the first trial by one of them saying: 

'‘that he had not been asked about it and that the 
importance of it had not occurred to him then” 
(R., 14) ; 

and the other defendant saying: 

‘‘that he did not know the conversation was im¬ 
portant ; and for the further reason that the same 
had escaped his attention” (R., 16). 

Your Honors’ language, that “it was incumbent upon 
defendants to adduce proof,” etc., advised them that 
it was necessary, in order for them to make a success¬ 
ful defense at the second trial, to have some testimony 
on the point in question; testimony on that point was 
a necessity. Now, “Necessity is the Mother of Inven- 
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tion ’ ’; and, so, in the second trial, defendants testified 
as to this alleged conversation, in the vain attempt to 
supply what this Court had said was necessary to be 
in the case before the lower court would be justified 
in submitting the question to the jury. We use the 
words “vain attempt” advisedly, because the alleged 
conversation does not supply the needed proof on the 
part of the defendants, but falls far short of being 
legally sufficient. 

4. 

THE ALLEGED CONVERSATION OF AUGUST 

29, 1912. 

Defendants at pages 4, 5, 6, 8, 9, 11, 12 and 14 of 
their Brief in various words mention the alleged con¬ 
versation of August 29, 1912, and in each instance the 
conditional feature of that conversation is not ex¬ 
pressed as strongly as it appears in the Record. For 
the exact wording of the alleged conversation, we refer 
the Court to pages 14,15 and 16 of the Record, whereby 
it will be seen that the statement of selling was “try¬ 
ing to sell” and not “had sold,” and the promise was 
but a conditional one, viz: “IF the sale were con¬ 
cluded, * * * they would,” etc. 

See pages 37-41 hereof: that attempt to sell, without 
selling, is not proof legally sufficient to establish in¬ 
tent to ratify. 


5. 

CONDITIONAL RATIFICATION. 

“A ratification may be absolute or conditional, and 
if it be the latter, the terms of the condition must be 
shown to have happened or been complied with.” 22 
Cyc., 603. 




“A conditional promise will be deemed such (rati¬ 
fication), yet only on proof that the condition has been 
fulfilled. ’’ Bishop on Contracts, sec. 943. 

“It (ratification) may be conditional, and in that 
case the party relying upon it must show that the con¬ 
dition has been fulfilled.” Parsons on Contracts, I, 
*324. 

In all the above quotations the authors were treat¬ 
ing of ratification after age of contract made during 
infancy. 

In the case of Thompson v. Lay, 4 Pick., 48, it was 
said: 

“A ratification may be absolute or conditional. 
If it be the latter, the terms of the condition must 
have happened, or been complied with. * * * I 

ratify and confirm my promise, provided I receive 
a certain legacy, or, if * * *, or, if I recover 
a certain sum of money, or, if * * *, would 
make a conditional promise or ratification, suf¬ 
ficient to make the defendant liable on a contract 
made when a minor, when the events happen , hut 
not before. So an engagement or promise to pay 
when able, is a conditional promise, and the plain¬ 
tiff, to avail himself of it, must give in evidence 
the ability of the defendant.” 

“An offer to make a deed of ratification upon the 
condition that the unpaid purchase price is paid 
or secured is no evidence of a confirmation. It 
rather shows a disposition to disaffirm should the 
proposed condition not be performed.” Craig v. 
Van Bebber, 18 Am. St. Rep., 569, 572 (100 Mo., 
584). 

In the case of Peacock v. Binder, 57 N. J. L., 374, the 
infant, after coming of age, wrote the following letter, 
in reference to his note given during minority: 
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“I propose to, if possible, settle June 1st, and if 
not in full, what I can, equally with all 91 ; 

and on the trial of the case his ability to pay up on 
June 1st “was not shown”; but judgment was ren¬ 
dered against him. On certiorari, the Court said: 

“Under such a ratification (plaintiffs’) right to 
avoid the defense of infancy could only arise upon 
further proof that the conditions annexed to the 
ratification had happened. As there was no proof 
whatever on this subject, the defense of infancy 
was an absolute bar to the action. * * * For 

this reason, the judgment in favor of (plaintiffs) 
must be reversed.” 

And so, in the case at bar, there is no proof that “the 
conditions annexed to the ratification (the payment of 
the $500 to plaintiff) had happened.” 

In Minock v. Shortridge, 21 Mich., 303, 315, the 
Court said: 

t 

“If the promise or act of the party after ma¬ 
jority amounts to a conditional ratification, in¬ 
stead of a new substantive engagement, the con¬ 
tract made during minority may then be enforced, 
but not until the condition is fulfilled .” 

i 

In the case of Kendrick v. Neisz, 17 Colo., 506, it was 
said: 


“Touching the question of ratification in the 
case at bar, we have the testimony of two wit¬ 
nesses, viz., appellant and Benjamin F. Neisz, one 
of the appellees. Neisz testifies substantially as 
follows: That before the commencement of the 
action he had two conversations with appellant, 
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in one of which appellant after admitting the debt 
and expressing the pleasure it would give him to 
pay, said that he would do so just as soon as he 
could. In the other conversation Neisz states that 
appellant said that he could not pay the note just 
then, but that he would try to pay it, or at least 
part of it, by the following January. Appellant 
flatly contradicts Neisz and denies making these or 

any other similar statements or admissions. 

* * * * * # 

A more serious objection to the proceedings be¬ 
low is urged on behalf of appellant. It is claimed 
that appellant’s alleged promises as sworn by 
Neisz are conditional, not absolute. And since ap¬ 
pellees failed to prove the happening of the condi¬ 
tion they cannot recover. Speaking of promises 
relied on to show ratification under such circum¬ 
stances, Mr. Justice Cowan employs the follow¬ 
ing language: ‘The promise, however, should be 
absolute, or if conditional, the performance or 
happening of the condition should be proved af¬ 
firmatively by the plaintiff. Everson v. Carpen¬ 
ter, 17 Wend., 419. And a promise to pay ‘as 
quiek^as he could,’ accompanied by a payment of 
$20.87^, was held insufficient to sustain a recov¬ 
ery, there being no proof of ability to pay.’ 

* * * * # # 

It cannot be said that either of these declara¬ 
tions constituted an absolute promise to pay. A 
promise to try to pay by a given date is certainly 
no stronger than a promise to pay by that date if 
able. Both of the promises relied on were condi¬ 
tioned upon appellant’s ability to pay. It clearly 
devolved upon appellees under the authorities 
cited , to offer some proof showing or tending to 
show appellant's ability to pay on the first of Jan¬ 
uary or at some period thereafter, and before the 
commencement of the suit. * * * But the rec¬ 

ord before us will be searched in vain for a single 





word bearing upon the subject . No question was 
asked nor was any answer given that tended in the 
remotest degree to show appellants financial con¬ 
dition. THERE BEING AN ENTIRE AB¬ 
SENCE OF PROOF UPON THIS MATERIAL 
MATTER, WE ARE IN DUTY BOUND TO SET 
ASIDE THE VERDICT.” 

And, likewise in the case at bar, the Record 4 ‘will be 
searched in vain for a single word bearing upon the sub¬ 
ject” as to whether or not the plaintiffs consummated 
the prospective sale and received the $500; and ‘ ‘ there 
being an entire absence of proof upon this material 
matter, ’ ’ the Court below very properly directed a ver¬ 
dict for the plaintiffs. 

As a matter of fact, the plaintiffs never did sell the 
business, but were evicted from the premises Septem¬ 
ber 6th, 1912 (R., 10,11), (eight days after alleged con¬ 
ditional promise in alleged conversation), under Land¬ 
lord and Tenant proceedings that had been instituted 
at least fifteen days prior to eviction. 

6 . 

THE PLEADINGS IN THE CASE AT BAR. 

From an inspection of the pleadings in this case (R., 
5 to 7), it will appear that the plea of the general issue 
was the only defense interposed by the defendants to 
the plaintiffs’ suit and accordingly it will be seen that 
the issue in the case, on the question of ratification on 
part of plaintiffs after becoming of age, is not in refer¬ 
ence to the contract of March 27, 1912, set forth in the 
declaration, but is solely in regard to the defendants’ 
claim or suit of set-off for rent. Therefore, under the 
pleadings, it was incumbent upon the defendants to es- 
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tablish that this ratification was made by plaintiffs af¬ 
ter majority “with full knowledge.” 

Defendants very adroitly attempt to evade the ob¬ 
jection, by saying (Brief, p. 7): 4 ‘Under the pleadings, 
the defendants can abandon entirely the plea of set off, 
and under the plea of the general issue defeat the plain¬ 
tiffs * recovery, provided only that their executed con¬ 
tract has been confirmed and ratified,” which is one 
way of contending that under the plea of the general 
issue, they could offer testimony in confession and 
avoidance, that is, ratification of the contract set forth 
in the declaration. 

It will not avail defendants to say that, so far as the 
Record discloses, there was no objection made by plain¬ 
tiffs to the introduction of testimony on the question 
of ratification, because defendants, under their plea of 
set-off, had the right to offer testimony tending to 
show ratification. They have, however, no right, under 
the pleadings, to now misapply that testimony (the al¬ 
leged conversation of Aug. 29, 1912), and argue it as 
proof of ratification of the contract of March 27, 1912. 
The very words themselves of the conversation, as set 
forth in the Record (14, 15, 16), show conclusively that 
the conversation was in reference to the claim of set¬ 
off for rent. And even if the alleged conversation oc¬ 
curred, how can the defendants now contend that it 
was “proof from which the jury could reasonably infer 
an intention on the part of plaintiffs to continue the 
business ” when they (the defendants) well knew that 
judgment for possession of the premises had already 
rendered against them (the defendants), and not 
against the plaintiffs, because the landlord never did 
recognize the plaintiffs as its tenants (R., 11). The 
plaintiffs were evicted, their possession being the pos- 
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session of the defendants. We think this Court will 
take notice that under a Landlord and Tenant proceed¬ 
ing in this jurisdiction, there must be a seven days’ 
summons before trial, and then after judgment for 
plaintiff six days before execution (eviction of defend¬ 
ant from premises) can be had. And, so, even if each 
step in the Landlord and Tenant proceeding was taken 
as rapidly as possible, the proceedings could not have 
been instituted against the defendants later than 
August 21, 1912, and judgment for possession could 
not have been rendered later than August 29, 1912 
(excluding in each step Sundays and legal holidays), 
as the eviction occurred on Sept. 6, 1912 (R., 10, 11). 
Yet, with the knowledge on August 29,1912, that plain¬ 
tiffs were to be evicted from the premises, and hence 
could not ‘‘continue the business,” the defendants 
would have this Court hold that the conversation re¬ 
lated not to defendants’ alleged claim for rent as set 
forth in their plea of set-off, but is proof of ‘ ‘ an inten¬ 
tion on the part of plaintiffs to continue the business 
and abide by their contract.” 

And so, both the pleadings and the alleged conversa¬ 
tion itself, show the question of ratification to be con¬ 
fined to defendants’ claim for rent under their plea of 
set-off. 

7. 

ALLEGED CONVERSATION OF AUGUST 29, 
1912, WAS BEFORE PLAINTIFFS WERE 
INFORMED OF THEIR RIGHTS 
AS INFANTS. 

Not only was it necessary, under the authorities, for 
the defendants to adduce proof that the alleged rati¬ 
fication on the part of plaintiffs was “with full knowl- 




20 


v 


edge” of their non-liability on the contract on account 
of their former infancy, but also in the case at bar 
such was the issue joined on that question. The sur¬ 
rejoinder of the plaintiffs under the suit of set-off of 
the defendants (R., 7), denied that ‘‘the said plaintiffs, 
with full knowledge of all the facts * * * ratified 

and confirmed the contract”; and defendants joined 
issue thereon (R., 7). The only testimony in the 
Record on this point is the uncontradicted testimony 
of plaintiffs (R., 9): 

“that on September 9th, 1912, the plaintiffs first 
learned from their counsel of their rights as in¬ 
fants to rescind the contract.” 

Now, the date of the alleged conversation was Aug. 
29, 1912; the date of eviction of plaintiffs from prem¬ 
ises Sept. 6, 1912; the date when they first knew of 
their rights as infants Sept. 9, 1912; and there is no 
testimony in the Record tending to show that on Aug. 
29, 1912, the plaintiffs had any knowledge of the fact 
that judgment for possession of the premises had been 
given against defendants, and that they (plaintiffs) 
were within a few days to be evicted, or that they 
know their rights as former infants. 

The following authorities hold that to constitute a 
binding ratification, it must be made with full knowl¬ 
edge of non-liability on account of infancy, and also 
with full knowledge of all the facts and circumstances 
surrounding the transaction: 

“An act of confirmation * * * must be * * * 
after a full knowledge that it was voidable.” Ir¬ 
vine v. Irvine, 7 Wall., 617, 627. 
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“I do not find that he affirmed the contract by 
his petition to become a colibelant, which was filed 
four months after he became of age, and in which 
nothing was alleged in regard to his minority. 

In order to find a ratification within 
four months after a person had attained his ma¬ 
jority, tuere should he more evidence of intelti 
gent action than there is in this case.” Burdett v. 
Williams, 30 Fed., 697. 

# re Quires some positive act knowingly done 
* to constitute a binding ratification.” Eu¬ 
reka Co. v. Edwards, 71 Ala., 248, 255. 

4 4 His contract * * * would be made binding 
on him by a direct promise to pay the note, after 
coming of age, and knowing that he had a defense 
to it by reason of his infancy.” Owen v. Lomr 
112 Mass., 403. 

The promise must he made with a knowledge 
of the facts, with a deliberate purpose of assum¬ 
ing a liability from which he knows he is dis¬ 
charged by law.” Baker v. Kennett, 54 Mo., 82, 

no 7 


“A ratification will not be inferred from a mere 
acknowledgment of the debt, but a promise to pay 
after he has arrived at full age, with a knowledge 
that he is not liable, will amount to a ratification. 
Fetrow v. Wiseman, 40 Ind., 148. 

“It (ratification) must be made with the delib¬ 
erate purpose of assuming a liability from which 
he knows that he is discharged by law and under 
no compulsion.” Parsons on Cont., I, *323. 

“There must be, after he attains his majority, 
with a full knowledge of his right, acquiescence,” 
etc. Steele v. Poe, 79 S. C., 407, 412, quoting from 
Ihley v. Padgett, 27 S. C., 303. 
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“The new promise of the infant must be volun¬ 
tary, free, and with full knowledge that otherwise 
he would not he liable.” Tyler Infancy & Cow, 

86, 87. 

In the case of Tucker v. Moreland, 10 Pet., 58, 76, 
in speaking of acts after majority necessary to con¬ 
firm a deed executed by an infant during his minority, 
the Court said: 

“Admitting that acts in pais may amount to a 
confirmation of a deed, still we are of opinion 
that these acts should be * * * after a full 

knowledge, that it (the deed) was voidable.” 

In the case of Hatch v. Hatch’s Est., 60 Vt., 160, 
170, it was said: 

“The contract, by which a debt is incurred by 
an infant, may be ratified by an express promise 
to pay the debt, made by the infant, when he be¬ 
comes of age, deliberately and with knowledge 
that he is not liable by law. This proposition is 
clearly within the scope of decision in a long line 
of approved authorities,” 

and 


“Provided the declarations were freely and un- 
derstandingly made, or the acts in like manner 
performed, and with knowledge that he was not 
legally liable.” 

In the case of Trader v. Love, 45 Md., 1, 12, the 
Court said: 


“It is clear, both upon principle and authority, 
that such acts of acquiescence and adoption must 
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be made with a full knowledge of all the facts, and. 

with a full understanding of all her rights. 

# # # ‘ # # * 

In order to bind her by acts of acquiescence 
after her arrival at age, such acts must be with 
a fidl knowledge of all the facts and circumstances 
surrounding the transaction and with a full knowl¬ 
edge of her rights.” 

8 . 

THE CODE, SECTION 1271. 

Sec. 1271 of the D. C. Code (32 Stat., Part I, p. 542) 
reads as follows: 

“Sec. 1271. New Promise To Be in Writing, 
and So Forth. — * * * No action shall be main¬ 
tained whereby to charge any person upon any 
acknowledgment of, or promise to pay, any debt 
contracted during infancy made after full age, ex¬ 
cept for necessaries, unless such acknowledgment 
or promise shall be made by some writing signed 
by the party to be charged therewith; Provided, 
That nothing herein contained shall affect ratifica¬ 
tion by conduct/’ 

This section is too plain to need comment. It is 
clearly decisive of the instant case, the feeble and in¬ 
effectual attempt of the defendants (their Brief, pp. 7 
and 8) to eliminate it from consideration to the con¬ 
trary notwithstanding. 

The proviso at the end of the section, in regard to 
ratification by conduct, cannot avail the defendants, for 
the reason that this Court has already held in the 
former appeal in this case that there was no evidence 
of conduct on the part of plaintiffs sufficient to consti¬ 
tute ratification after becoming of age; and surely, in 
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the present appeal, one mere conversation in regard 
to a conditional alleged promise by plaintiffs to pay 
rent, held on the street where the parties met by 
chance, cannot, in the most liberal construction, be held 
sufficient evidence of ratification by conduct. 

In Koerner v. Wilkinson, 70 S. W. Rep., 509 (Mo., 
1902), defendant contended that his contract made in 
infancy had not been ratified in writing after he be¬ 
came of age; and the Missouri Code provided: 

i 4 No action shall be maintained whereby to 
charge any person upon any debt contracted dur¬ 
ing infancy, unless such person shall have ratified 
the same by some other act than a verbal promise 
to pay the same; and the following acts on the part 
of such person after he becomes of full age shall 
constitute a ratification of such debt: First, ac¬ 
knowledgment of or promise to pay such debt, 
made in writing; second, a partial payment upon 
such debt; third, a disposal of part or all of the 
property for wliicli such debt was contracted; 
fourth, a refusal to deliver property in his posses¬ 
sion or under his control, for which such debt was 
contracted, to the person to whom the debt is due, 
on demand therefor made in writing.” 

And the Court said: 

“The statute makes the simple contracts of an 
infant non-enforcible unless ratified by him after 
becoming of full age, and to prevent frauds and 
perjuries in the making of proof of ratification, 
points out the acts of the infant after becoming of 
full age that shall constitute a ratification ” 

“To admit evidence of any act or conduct as 
proof of ratification that is not mentioned in the 
statute as an act of ratification, though evidence 
of affirmance at common law, would be in conflict 
with the statute. 




“We are therefore forced to the conclusion that 
the plaintiff failed to prove his case and reverse 
the judgment.” 

In Lamkin v. LeDoux, 101 Me., 581, the statute was: 

“No action shall be maintained on any contract 
made by a minor unless he, or some person law- 
full v authorized, ratified it in writing,^ after he 
arrived at the age of twenty-one. * * 

And the Court said: 

‘ ‘ The defendants ’ conduct after becoming of age 
(actual sales of property purchased in infancy) 
may have shown a sufficient ratification at common 
law, but there was no writing and hence the statute 
bars the action. * * * Upon the attachment of 

his property in this action the defendant signed a 
bond in the usual form for a release of the attach¬ 
ment. We find nothing in that instrument indi¬ 
cating a ratification of the original contract upon 
which the action is based.” 

In the case of Mendelsohn v. Banov, 57 S. C., 151, the 
statute under consideration was not in reference to 
ratification of contracts of infants, but it did involve the 
words in the Statute of Frauds: “No action shall be,” 
etc., similar to same words in D. C. Code, and it was 
argued that the word “action” could not apply in be¬ 
half of a plaintiff, when the defendant charged the 
plaintiff with the provisions of a contract not legally 
enforcible except ratified anew in writing by the plain¬ 
tiff. The Court said: 

i 

“While ordinarly matter merely defensive does 
not come strictly within the term ‘action/yet*the 
attempt here is to charge the plaintiff 
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under the provisions of a contract not legally en- 
forcible. * * * To permit such defense would 

nullify the purpose of the statute, by permitting a 
party to charge another with a contract not legally 
enforcible.” 

Later, in the case of Exchange Bank v. McMillan, 76 
S. C., 561, the defendant after majority was sued upon 
a note made during infancy. He pleaded his infancy, 
and also contended that after becoming of age he had 
not ratified the contract in writing. The plaintiff con¬ 
tended that ratification in writing was not necessary. 
The South Carolina Code provided: 

i 

“No action shall be maintained whereby to 
charge a person upon any promise made after full 
age to pay any debt contracted during infancy, or 
upon ratification after full age of any promise 
(except for necessities) made during infancy, un¬ 
less such promise or ratification shall be made by 
some writing signed by the party to be charged 
therewith.” 

The Court said: 

“This Court would still be bound to hold the 
writing necessary because of the express provision 
of our statute. The Statute in question does not 
touch upon the obligation of the contract, but it 
relates only to the nature and quality of the evi¬ 
dence necessary to establish the promise or ratifi¬ 
cation; it is a part of our Statute of Frauds, and 
in phraseology similar to the fifth clause of the 
fourth section of the English statute which pro¬ 
vides that no action shall be brought, &c. * * * 

But it does not follow that the defendant may not 
by his conduct be prevented from availing himself 
of the statute under the doctrine of equitable 
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estoppel. Estoppel by conduct arises where one 
has been induced by the statements, conduct or 
silence of the person sought to be bound, to do 
some act or change his position to his detriment. 
* * * It does not arise from the conduct of 

others hut only from the conduct of the party 
sought to be estopped. There is nothing in the 
record to show that the plaintiffs have been induced 
by the representations, conduct, or silence of the 
defendant to change their position or to do any act 
* to their detriment. 

The exceptions raising this point must he sus¬ 
tained, therefore, and the contract of the minor 
disaffirmed. ’’ 

In the later case of Steele v. Poe, 79 S. C., 407, the 
plaintiffs brought suit (1905) to set aside deed executed 
by them while minors, and the defendants’ contention 
was that the plaintiffs had ratified the deeds in question 
after becoming of age; and as proof of this ratification 
testified they had a certain conversation with one of 
the plaintiffs, who denied the conversation. The Court 
said: 

“ Under the view we take of the law it is un¬ 
necessary for us to determine whether such decla¬ 
ration was made or not. Assuming that the decla¬ 
ration was made, even under the law existing pre¬ 
vious to the statute, * * * a simple declara¬ 

tion or acknowledgment of a contract after coming 
of age is not sufficient. * * * There must be, 

after he attains his majority, with a full knowledge 
of his right. (1) acquiesence from which assent 
may be fairly inferred, (2) and adequate benefit 
enjoyed which has grown directly or indirectly 
out of the contract or (3) some direct act or ex¬ 
press assent. It cannot fairly be said that plain¬ 
tiffs have ratified in any of these ways, especially 
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in view of the fact, already stated, that their rights 
did not accrue until a few weeks before this ac¬ 
tion.” 

The Court then quoted the S. C. Statute, supra; 
and said: 

“Under this statute it is clear no action could 
have been maintained by defendants against plain¬ 
tiffs, based upon the alleged ratification, in the 
absence of some writing signed by the parties. To 
permit defendants to defeat plaintiffs’ action by 
showing a mere parol ratification would also be 
contrary to the purpose of the statute , by permit¬ 
ting one to charge another with a contract not 
legally enforceable” 

« 

Moreover, so far as defendants’ claim of set off for 
rent is concerned, that is an “action” by adults against 
former infants. Code, D. C., sec. 1565; McGuire v. 
Gerstley, 26 app. D. C. 193. 

9. 

CASES CITED IN APPELLANTS* BRIEF. 

Appellants devote from pages 6 to 16 of their Brief 
to citations of, and quotations from, about 25 cases 
and text-books, in the vain endeavor to support their 
erroneous contention that the alleged conversation of 
Aug. 29, 1914, was evidence legally sufficient to estab¬ 
lish ratification. A careful analysis of all of these 
cases discloses not one fairly and unequivocally sup¬ 
porting their contention; many of their citations not 
in point at all, and the majority are squarely in favor 
of our contention. Let us review these cases in the 
order cited. 




Syck v. Hellier, 140 Ky., 388 (1910), cited on page 
7, is not a case of purchase of personalty by an in¬ 
fant, but of a deed executed by plaintiff while an in¬ 
fant. The plaintiff ‘ ‘ within ten years after reaching 
his majority ,, brought an equity suit to recover the 
land. The defenses of ratification and estoppel were 
made, and also that the land had been re-deeded to 
innocent purchasers for value without notice. 4 ‘Indi¬ 
rectly, he received the benefit of the purchase money . 11 
The Court, however, held: 

“His continued enjoyment of this benefit after 
he attained his majority did not, however, amount 
to a confirmation of the deed that he made during 
his infancy. * * * 

Upon the whole case, we conclude that appel¬ 
lants are entitled to have the deed set aside.’ ’ 

We do not deny the correctness of the quotation 
made by appellants from this case, but we do say that 
there is no “act in pais” in the case at bar constitut¬ 
ing ratification. 

Ihley v. Padgett, 27 S. C., 300 (1887), is not a case 
of purchase of personalty by plaintiff while an infant, 
but an equity suit to set aside deed executed by plain¬ 
tiff while an infant. The dates are not as set forth by 
appellants, and there are slight errors in copying the 
quotation. The deed was made in 1870; the plaintiff 
became of age in March, 1871, and instituted suit in 
Jan., 1886. The petition was dismissed below because 
the Court found that the plaintiff, after becoming of 
age “had affirmed it (deed) by accepting in lieu there¬ 
of an interest in the Log Hall Place, and by acqui¬ 
escence in the sale for more than fourteen years ’’ after 
becoming of age. On appeal, the Court said: “We 








30 

concur with the Circuit Judge that the acquiescence 
of the plaintiff in his deed * * * for fourteen years 

after he attained his majority, whilst enjoying his 
substituted interest in Log Hall, must be considered 
as confirmation of the same.” Then immediately fol¬ 
lows the quotation (p. 7) from Cheshire v. Barrett, 4 
McChord, 241, “Where (syll.) an infant gave his note 
for a horse. * * * kept the horse after he became 

21, and sold him, it was held a confirmation. ’ ’ It can¬ 
not be successfully contended that the facts in the 
above two cases, even by analogy, fit the case at bar. 

Appellants immediately after the last cited case at 
p. 7, discuss sec. 1271 of the Code, without, however, 
citing any cases thereon. We treat of this phase of 
the case on pages 23 to 28 hereof. 

Durfee v. Abbott, 61 Mich., 471 (cited by appel¬ 
lants, p. 10), had been previously before the Court in 
50 Mich., 479. The plaintiff, while an infant, received 
from the executor a note instead of the cash legacy 
she was entitled to, and gave the executor a receipt 
for the amount of the legacy. After becoming of age, 
she brought suit upon the “residuary legatee's bond 
to recover" the amount of the legacy. Defendants 
(sureties on the bond) contended ratification, because 
the plaintiff had retained the note for two years after 
becoming of age. The case was submitted below to the 
jury, and judgment was for the plaintiff. On appeal, 
the Court said: 

“It will readily be seen that the contest upon 
the retrial centered upon the question of the age 
of (the plaintiff)." 

In delivering its opinion, reversing the case because 
of the refusal of the lower court to submit to the jury 
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a special question as to age of plaintiff, the Court did 
make use of the language quoted by appellants. It 
should be noted, however, that nowhere in the case is 
there any contention of ratification in addition to the 
mere retention of the note; and that the case was not 
reversed on that point. Moreover, the case should not 
be cited as authority that the Court had no right in 
the case at bar to say to the jury that the testimony 
offered was not legally sufficient to establish ratifica¬ 
tion, as an inspection of the cited case discloses that 
appellants have omitted to quote the following, in 
which the Court expressly held the contrary, namely: 

“Where no express ratification is shoivn, and 
no act done in reliance upon, or in confirmation 
of, the contract entered into by an infant, mere 
delay in proceeding to enforce her claim * 
cannot he construed into a ratification where there 
are no elements of estoppel that intervene; espe¬ 
cially where the infant has not received any new 
consideration nor retains any consideration re¬ 
ceived out of the original transaction.” 

Another reason that appellants should not fairly cite 
the case as authority for their contention is, they have 
omitted from the text of their quotation the citation 
of the case on which the Court relied. We contend, 
that all the Michigan case says is that, if there is any 
proof in the case legally sufficient to tend to show 
ratification, then it is for the jury to decide. That this 
is all the Court meant in the language appellants have 
quoted, is clearly and unmistakably shown by examin¬ 
ing the said authority on which the Michigan Court 
relied. It cited only that one case, and two text-books. 
That case is Norris v. Vance, 3 Rich. Rep., 164 (So. 
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C., 1846), which was action in trover for a slave; and 
in which 

“the defendant contended: * * * that there 

had been a confirmation of the sale by the plain¬ 
tiff’s accepting, since he came to full age, the se¬ 
curity which his father had provided for reim¬ 
bursement to him of the price of the negro, as ap¬ 
peared from the fi. fa. having been transferred to 
Abbeville, which could only have been done by the 
plaintiff or his agent.” 

The case below was submitted to the jury, and they 
found for the defendant. On appeal, the Court said: 

“The jury, under the instructions given to them, 
must have found that the contract of sale had been 
confirmed by the plaintiff after he came to full 
age. THIS FINDING SEEMS TO THIS COURT 
TO HAVE BEEN WITHOUT EVIDENCE. It 
must rest entirely on the evidence concerning the 
execution * * *. The execution came somehow 

from Laurens to Abbeville. * * * IF THE 

MATTER BE URGED, not as constituting of 
itself a bar, but AS EVIDENCE, ARISING 
FROM ACTS, * * * THE EVIDENCE IN 

THIS CASE SEEMS WHOLLY DEFICIENT.” 

And the case was reversed, the Court citing as author¬ 
ity for the above Norris v. Wait, 2 Rich. Rep., 148 
(So. C., 1845), which was also an action in trover by 
the same plaintiff against another defendant for a 
different slave, and in which the jury had found in 
favor of defendant on confirmation after age; and on 
appeal the Appellate Court held there was no evidence 
to go to the jury on the question of confirmation, and 
granted a new trial, saying: 





i1 It was submitted to them (jury) to determine, 
on the proof, whether * * * the acceptance of 
the bill of sale was a confirmation. * * * 

The great question in this case is, whether the 
plaintiff has done any act, * * * after he at¬ 

tained to full age, which can he regarded as an 
affimation on his part, of the sale . * * * 

The burden of shewing this rests on the defend¬ 
ant, and if he fails to establish it clearly, he can¬ 
not expect to succeed. IN THIS CASE IT IS 
PERFECTLY MANIFEST THAT NO SUCH 
PROOF WAS GIVEN; AND I THINK THE 
JUDGE BELOW ERRED IN SUBMITTING TO 
THE JURY * * * THAT THEY MIGHT 

CONCLUDE THAT THE PLAINTIFF HAD 
ACCEPTED THE DEED IN SATISFACTION 
(ratification).” 

The above-cited two South Carolina cases, on which 
the quotation from 61 Midi., 471, relied, and in one 
of which the plaintiff after attaining full age accepted 
security for the reimbursement of the price of the 
chattel, and in the other a bill of sale, are fairly and 
squarely in line with our contention, namely, that in 
the case at bar the alleged conversation is not evidence 
legally sufficient of the alleged ratification; that the 
lower Court lias the right to say, as the South Caro¬ 
lina Court did, “If the matter {the conversation) be 
urged * * * as evidence, arising from acts, the evi¬ 
dence in this case seems wholly deficient”; and: “In 
this case it is perfectly manifest that no such proof was 
given. ’ ’ 

The extract from Parsons on Contracts, Vol. I, pp. 
371, 372 (*325), cited on page 11 of Appellants’ Brief, 
contains some errors in copying the same; and it 
should be noted ends with the statement: “it (ratifica¬ 
tion) must he unequivocal,” and is preceded in the 




34 


4 


text-book (not quoted by appellants) by: “It may be 
conditional, and in that case the party relying upon it 
must show that the condition has been fulfilled.” In 
the case at bar the alleged conversation does not meas¬ 
ure up to the standard as laid down by Mr. Parsons. 
The promise in the conversation, even if true, was not “un¬ 
equivocal,” it was “conditional.” 

IN the case of Irvine v. Irvine, 9 Wall., 617,1869, the 
facts were as stated by appellants at p. 12, except that 
it should be noted that the infants deed was for all the 
land; the lease he accepted after he became of age was 
only for part of it, on which the defendant had, after 
plaintiff became of age and before the commencement 
of suit, erected valuable improvements to the amount 
of $40,000; and the ejectment suit was for the other 
part of the land; and that plaintiff's contention was 
that the lease only confirmed the deed as to the part of 
the land embraced in the lease, and did not confirm the 
deed to the land described in the declaration. 

The jury were instructed: 

“All the facts in proof, such as leasing part of 
the property, remaining in the vicinity for a long 
time without asserting his claim, while valuable 
improvements were being put on the property, are 
to be considered by the jury in deciding whether 
there has been a ratification by plaintiff; but mere 
acquiesence does not amount to a ratification.” 

On appeal, Mr. Justice Strong said: 

“The struggle at the trial was over the question, 
whether the plaintiff had not confirmed the deed 
after he became of age. * * * This instruc¬ 

tion the court declined in terms, stating, however, 
that mere acquiesence, however long, if short of 




the statutory period of limitations, is not sufficient, 
and that an act of confirmation, if not equally 
solemn with the deed, must be of such a solemn 
and undoubted nature, of such a clear and un¬ 
equivocal character, as to establish a clear inten¬ 
tion to confirm the deed after a full knowledge that 
it was voidable;” 

And then went on to cite authorities, and to say that, 
under similar circumstances, “it was held” and it was 
ruled, AS A LEGAL CONCLUSION, that he had con¬ 
firmed his deed”; and then said: 

“By the seventh proposition the court was asked 
to instruct the jury that there was no evidence of 
any confirmation of the deed by the plaintiff after 
he came of age, and that the evidence showed no 
affirmance. Whether the evidence showed an affirm¬ 
ance of not was a question for the jury and not for the 
court, IF there was tending to show it; and that there 
was, is beyond doubt ” 

The Court then referred to the lease, and said: 

“It might well have been inferred from this that 
he intended to assent to the conveyance he had 
made. There were other evidences of ratification, 
but this suffices to show that the plaintiff’s proposi¬ 
tion was inadmissible. ’ ’ 

And affirmed the judgment. 

Now, the Irvine case, it will be seen from the above, 
is not contrary to plaintiffs’ proposition in the case at 
bar, namely, (in the words of the Irvine case): that the 
Court can rule, “as a legal conclusion,” that the testi¬ 
mony is not of “such clear and unequivocal character, 
as to establish a clear intention to confirm the ( contract) 
after a full knowledge that it was voidable ” We do 
not deny that the case at bar should have been sub- 




mitted to the jury, if there was any testimony that 
measured up to the rule laid down in the Irvine case, 
but we do contend, that there was no testimony in the 
case at bar of a character to justify the submission of 
the case to the jury. 

The case of Dixon v. Merritt, 21 Minn., 196, 200, re¬ 
ferred to the Irvine Case, as follows: 

44 Whether she had * * * affirmed or ratified 

the mortgage, was a question of fact, or perhaps of 
mixed fact and laic, Irvine v. Irvine, 9 Wall, 617.’’ 

Eleven years after the Irvine case, the case of Simms 
v. Everhardt, 102 U. S., 300 (1880), was decided, in 
which a deed executed by plaintiff while an infant was 
set aside, although the disaffirmance and suit by plain¬ 
tiff were about twenty years after she attained her 
majority; and in which it was said: 

i 

; 

I 

4 4 Silent acquiescene for any period less than the 
period of limitations is not a bar. Such was in 
effect the RULING in Irvine v. Irvine, 9 Wall., 617.” 

And, Mr. Justice Strong, who had delivered the 
opinion in the Irvine case, announced the rule: 

t 

44 * * * M ere inertness or silence, continued 

for a period less than that prescribed by the Statute 
of Limitations, unless accompanied by affirmative 
acts, manifesting an intention to assent to the 
conveyance, will not bar the infant ’s right to avoid 
the deed . 19 

and said: 

4 4 An affirmance or a disaffirmance is in its nature 
a mental assent.” 







37 

And so, in the case at bar, plaintiffs contend that the 
lower Court was right in holding there were no 4 4 affir¬ 
mative acts’’ indicating 44 mental assent” on the part of 
plaintiffs to ratify, as the alleged conversation on which 
defendants rely was, in the terms of the Irvine case, not 
“clear and unequivocal” but was conditional, and more¬ 
over it was not “after a full knowledge that it was void¬ 
able.” The plaintiffs’ testimony (R., 9) is 44 that on 
September 9th, 1912, the plaintiffs first learned from 
their counsel of their rights as infants to rescind the 
contract.” That testimony stands uncontradicted in 
the Record and, although it was incumbent upon de¬ 
fendants to adduce proof of plaintiffs’ knowledge at 
the time of the alleged conversation on August 29 1912, 
not the slightest attempt was made to disprove plain¬ 
tiffs positive testimony on that point. And so, again, 
we say that there is no evidence legally sufficient in the 
instant case to justify it going to the jury on the ques¬ 
tion of ratification. 

For discussion of the rule in the Simms Case, see 
Wells v. Seixas, 24 Fed., 83. 

The case of Hobbs v. Hinton Fdy., etc., Co., 82 S. E. 
Rep., 267, (Supr. Ct. of Appeals of W. Va., 1914), cited 
by appellants at page 13, was 44 an appeal from Circuit 
Court * * * from a decree for plaintiff”; in which 

on appeal the Court said: 

4 4 Does one who, while a minor, purchases per¬ 
sonal property, and thereafter and for three 
months next ensuing his majority uses and operates 
it in conduct of a foundry and plumbing business, 
taking unto himself profits, if any, arising there¬ 
from, advertises it for sale, but sells no part of 
it, pays part of the consideration therefor and a 
rental on a building leased to him by the seller, 
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thereby ratify his contract, and bind himself to pay the 
residue of the consideration ? Or may he, notwith¬ 
standing these acts on his part, subsequently dis¬ 
affirm the contract, and thereby exonerate him¬ 
self from further liability thereon. 

# * * * * * 

On April 17, 1911, T. E. Hobbs, then a minor, 
purchased the Hinton Foundry, Machine & Plumb¬ 
ing Company, its machinery and plumbing outfit. 
The consideration therefor and the rental on the 
building in which the property was then located 
and used, was secured by a deed of trust by plain¬ 
tiff * * * on the machinery and appliances. 

* * * (Hobbs became of age June 3, 1911) 

* * * From the date of the purchase until 

September 1, 1911, plaintiff used the property in 
the operation of a general foundry and plumbing 
business, contracting for work appertaining to 
such business, and taking to himself the profits, if 
any, arising from the conduct thereof; he also paid 
part of the original purchase price, and the rental 
as it came due, advertised part of the property for 
sale, but did not sell any of it, and in addition pur¬ 
chased and operated with it other like machinery 
and appliances. But on September 1, 1911, by 
notice in writing duly served, he notified defend¬ 
ant of his disaffirmance of the contract, offered to 
return the property purchased of it, and demanded 

a cancellation of the note and trust deed. 

# # * * * * 

Whether he acted within a reasonable time does 
not become an important inquiry in connection with 
the facts recited, which, according to defendant’s 
contention, operated as a ratification prior to the 
service of such notice.’’ * * * (Then follow 

the quotations given on page 13 of appellants’ 

grief—except the first quotation should be last). 

• * * 
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After which the Court went on to say that 4 4 the 
reasonableness of the time, must be determined 
from the facts and circumstances of each particular 
case ,, ; and to draw a distinction between 44 sales 
to infants and sales by them/’ and then said: 

4 4 Did plaintiff act, or fail to act, within a reason¬ 
able time after June 3, 1911? Or did he, by his 
acts and conduct thereafter and before notice to 
the defendant, preclude right to disaffirm? These 
are questions so inseparable that both may to some 

extent be properly treated and answered together. 
# # * * * * 

But while, in case under consideration, the acts 
on which defendant relies for confirmation con¬ 
sist only in the retention by plaintiff for three 
months after full age of the property sold to him, 
and the beneficial use and profits derived from it 
during that period, payment of part of the con¬ 
sideration therefor and of rent accruing under the 
lease, and offering the property for sale but not 
selling or otherwise disposing of it, cannot so far 
operate to defendant’s {plaintiff’s) prejudice as to 
warrant the conclusion either that plaintiff de¬ 
layed his disaffirmance an unreasonable length of 
time, or that his acts authorized the inference of 
an intention to ratify or amounted to a ratification 
of the contract, especially since it appears, at least 
it is not denied or alleged, that plaintiff offered to 
restore to defendant the property. * * 

Having that right (disaffirmance), and exercis¬ 
ing it, as he did, within three months from the time 
he could legally act by way of confirmation or re¬ 
pudiation, WE CANNOT SAY THE TIME MAS 
UNREASONABLY PROLONGED, OR THAT 
PLAINTIFF’S ACTS INDICATED AN INTEN¬ 
TION ON HIS PART TO RATIFY HIS PUR¬ 
CHASE ,” 

It will thus be seen that the above case, while it says 
> 4 whether he acts within a reasonable time after full 
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age, and, if he does, what acts constitute a confirma¬ 
tion of contracts made in infancy, are questions of fact 
to he determined in the usual manner * * * by 

the jury,” does not go to the extent of making the er¬ 
roneous ruling contended by appellants, viz., that the 
court cannot say that the evidence of acts does not make 
out a prima facie case. The above case is not authority 
for appellants ’ contention that it is erroneous for the 
court to decide in a case like the above, and the case at 
bar, that the evidence as to acts, is not “legally suf¬ 
ficient.” Just the contrary, for the Court said that the 
evidence (much stronger in favor of confirmation than 
the case at bar) did not “ warrant the conclusion * * * 
that his acts authorized THE INFERENCE OF AN 
INTENTION TO RATIFY/ ’ Moreover the quotation 
relied upon by appellants it should be noted, included 
both the acts and also the reasonableness of the time 
as matters for the jury, but appellants would hardly 
contend, in view of your Honors’ decision in 42 App. 
D. C., 206, based on a long line of decisions, that the 
Court has no right to tell the jury a prima facie case as 
to unreasonable length of time has not been made out. 

On page 15 of defendants’ Brief appears a list of 
citations of eleven cases from L. R. A., and four cases 
from Am. St. Rp., by volumes and pages only, without 
titles, purporting to support their contention that: 

“If any one point can be said to be settled be¬ 
yond question by the decided cases, it is that there 
is no stronger evidence of ratification than that 
of selling, or endeavoring to sell, the property pur¬ 
chased in infancy. If it be that one who * * * 
sells, or attempts to sell , the same, does not there¬ 
by ratify his contract, then there is good reason 
for saying that such a contract of an infant is 
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beyond any possibility of confirmation. Suck is 
not and never lias been the law.” 

This closing statement of counsel for appellants: 
“Such is not and never has been the law,” is quite a 
broad assertion, especially since it is preceded by a 
citation to Hobbs v. Hinton Fdy., etc., Co., supra, which 
case, in plain words without ambiguity, holds just the 
contrary. In that case, the infant after reaching ma¬ 
jority even advertised for sale the property purchased 
during infancy, and yet it was held that did not con¬ 
stitute confirmation. Moreover, an analysis of the 
defendants’ eleven citations from L. R. A., and four 
from Am. St. Rp., discloses many of them as errors 
in citation, many not in point at all, and not one in¬ 
volving “attempts to sell,” which is rather a remark¬ 
able showing in view of the positive language on this 
point in defendants’ Brief. The analysis of these fif¬ 
teen cases, with their titles, follows herewith. 

The case of McCarty v. Woodstock Co., 12 L. R. A., 
136 (Ala., 1896), was a suit brought to cancel a deed 
made by plaintiff while an infant—hardly in point, for 
the main question involved was: whether there can be 
ratification after disaffirmance as shown by 

< ‘ defendant, having once disaffirmed, could not re¬ 
pudiate it, and then confirm; the contract, having 
been made void, cannot be revived, except by mu¬ 
tual consent. Still, he retains the deed and denies 
complainant’s right to a reconveyance, claiming 
that he abandoned the idea of disaffirmance, and 
has confirmed the purchase.” 

The Court held that the infant, having once disaf¬ 
firmed, there could not be any question of a later rati- 
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fication; and hence the plaintiff was entitled to the re¬ 
lief asked. 

Ex parte McFerren, 47 L. R. A. (N. S.), 543, is an¬ 
other Alabama case (1913), but nowhere in the case 
is there any question of disaffirmance or ratification 
in general, much less ratification by ‘ 4 attempts to sell,” 
but it was on whether the contract was for the benefit 
of the infant or not; and the Court said: 

“In all jurisdictions an infant may avoid an 
executed contract from which he has derived no 
actual benefit, and, in an action at law, recover 
any moneys which he has paid out on account of 
such contract”; 

• 

and held that the infant could recover money paid 
during his infancy for the lease of real estate. Nor, 
do the foot-notes touch on the precise question; they 
do, however, hold (p. 545): 

“The law is now settled that an infant who has 
contracted for rent is not liable for it * * * 

even though he has had the use and occupation of 
the premises.” 

Moreover, the two Alabama cases just discussed should 
be considered with Eureka Co. v. Edwards, 71 Ala., 
248, 255, saying: 

“It requires some positive act knowingly done 
* * * to constitute a binding ratification .’ 9 

Englebert v. Pritchett, 26 L. R. A., 177 (Nev., 1894), 
was an equity suit to cancel and set aside deeds made 
by complainant while an infant. There is not a word 
in the case on question of ratification. It is all on the 
question of reasonableness of length of time, within 

/ 
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which to disaffirm, and as to whether the considera¬ 
tion should be returned on making disaffirmance, and 
the Court held: “Nor was the appellee un^er any 
legal obligation, as a condition precedent to his right 
to disaffirm the contract, to repay/’ 

Johnson v. Life Ins. Co., 26 L. R. A., 187 (Minn., 
1894), was an “appeal by defendant from an order 
* * * overruling a demurrer to the complaint in an 
action brought to rescind a contract of insurance and 
to recover the money paid on it.” The case was af¬ 
firmed, and there was no question of ratification in¬ 
volved, but only whether the contract was “beneficial” 
or not to the plaintiff, and if beneficial, whether the 
money paid could be recovered. 

In the case of Lamkin v. Ledoux, 8 L. R. A. (N. S.), 
104 (101 Me., 581), the plaintiff brought suit on note 
given by defendant while an infant, and contended that 
the defendant had, after becoming of age, ratified the 
contract for which the note had been given (purchase 
of merchandise), because “upon the attachment of 
his property in this action the defendant signed a 
bond in the usual form for a release of attachment.” 
The Court held this was not sufficient evidence of rati¬ 
fication, saying: 

“We find nothing in that instrument indicating 
a ratification of the original contract upon which 
this action is based , 9 9 

and decided that under the Maine statute, specifying 
that ratification after age should be in writing, the 
plaintiff could not recover. 

Worthy v. Jonesville Oil Mill, 11 L. R. A. (N. S.), 
690 (So. C., 1907), is not in point; the main point was 
(Syll.): 
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“An infant who brings suit before reaching ma¬ 
jority to recover for injuries negligently inflicted 
upon him by another need not return the consid¬ 
eration for a release which he executed on account 
of the injuries.” 

Also Wuller v. Cliuse Grocery Co., 28 L. R. A. (N. 
S.), 128 (241 Ill., 398), is not in print, as there was no 
question of ratification or disaffirmance after full age 
involved, as it was an equity suit by plaintiff while 
still an infant. The Court, however, did say: 

“The fact that the contract has been executed 
is immaterial. There is no distinction between 
executed and executory contracts, so far as the 
right to disaffirm is concerned.” 

“29 id., 340,” is a foot-note of a few lines reading: 
“An account rendered to a minor cannot become an 
account stated upon his retaining it without objection, 
as he cannot be bound by any implied assent,” which 
is a note to the case of Shaw v. Lobe, 29 L. R. A. 
(N. S.), 333. That case is not in point at all, as it 
involves “Account Stated,” without the infancy of 
the parties (adults) entering in the case. 

Benson v. Tucker, 41 L. R. A. (N. S.), 1219 (212 
Mass., 60), is also not in point, as the plaintiff was 
still an infant at the time of bringing suit. 

Also the case of Evants v. Taylor, 50 L. R. A. (N. 
S.), 1113 (N. M. 1913), is not in point. 

Curtice v. Kent, 52 L. R. A. (N. S.), 723 (Neb., 1911), 
a replevin suit against an infant, simply decided that 
the infant had the right to have tried in the same case 
the question of repayments to him. 

Chippewa Lumber Co. v. Tremper (75 Mich., 76), 
“13 id., 420,” and “125 id., 61,” Burdell v. Grandi 
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(153 Cal., 376), are on the question of the validity of 
“a condition in a convej^ance that intoxicating liquors 
shall not be sold on the premises.” No question of 
infancy in the case. 

“95 id., 232/’ would seem to be an error in citation 
also, as page 232 is in the middle of criminal case 
(larceny), in which infancy does not appear to enter. 

Appellants have cited “22 Cyc., 538-561, 600-617/ ’ 
but as these pages cover a wide range of questions 
under ‘ 1 Infants ’’ not contrary to our contention, space 
will not permit us to analyze all these pages. We will, 
however, call attention to the following: 

603: “A ratification may be absolute or condi¬ 
tional, and if it be the latter, the terms of the con¬ 
dition must he shown to have happened or been 
complied with.” 

608: “The burden of proving a ratification 
rests upon the person claiming under a voidable 
contract of an infant/’ 

Appellants at p. 15 have quoted B. & O. R. R. Co. v. 
Duke, 38 App. D. C., 164, “as an example of ratifica¬ 
tion by continuance in service,” and in so doing have 
evidently lost sight of the fact that the first appeal 
settled the question of “continuance” in the case at 
bar when this Court said: 

“The mere fact that they continued to occupy 
and operate the theater during this period is not 
of itself sufficient to justify the inference of their 
intention to affirm the contract.” 


The Court was speaking of the period from ma¬ 
jority to date of disaffirmance, Sept. 11, 1912; but, in 
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reality they only occupied the premises up to Sept. 6th, 
when they were evicted. 

Moreover, appellants omitted to state that the length 
of continuance in the Duke case was sixteen months — 
quite a difference between the thirteen days (eviction 
Sept. 6th) in the instant case. Furthermore, contracts 
of personal services are, owing to the continuous char¬ 
acter of the contract, such as daily acts, or conversa¬ 
tions, and wages accepted, generally considered as dis¬ 
tinguished from executed contracts like in the case at 
bar. In the three cases cited in the defendants 9 quota¬ 
tion from Duke’s case, the length of continuance in 
each case was greater than in the case at bar, and two 
of them are in relation to ‘ 4 continuance in service,” as 
shown by the following quotation from Forsyth v. 
Hastings, 27 Vt., 246, cited: 

“We think this contract was ratified by the 
plaintiff, by his continuance in the service of the 
defendant for that period after he had arrived at full 
age. Those services during that time were rendered in 
pursuance of that contract and was a recognition of its 
existence as binding between them”; 

and from State v. Dimick, 12 N. H., 194, cited (enlist¬ 
ment under age in army): 

“We are further of opinion, that remaining in 
the service for more than a year after he became 
of age, without dissent, receiving his pay and ra¬ 
tions, is a ratification of the contract.” 

Also, in regard to this last-cited case, it should be 
noted that the majority of the text-books treat an en¬ 
listment in the army as an exception to the general 
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rule that the contracts of an infant may be disaffirmed 
on becoming of age. 

The third case cited in the quotation in Duke’s case 
is Monumental Bldg. Assoc, v. Herman, 33 Md., 128 
(also cited in opinion in first appeal herein), wherein 
the plaintiffs were still infants at the time the equity 
litigation was instituted, and the Court said that there 
was 44 no evidence in this case * * * as would sanc¬ 
tion the equitable interference of the Court to hold 
they were estopped from pleading their infancy,” and 
ordered the sale of the infants’ property to be set 
aside. 

Craig v. Van Bebber, 18 Am. St. Rp., 569 (100 Mo., 
584). To this case are appended notes and cases, pro 
and con (pp. 573 to 724). The case itself is an action 
in ejectment to recover land deeded by plaintiff and 
her husband when she was 16 years of age. The deed 
was executed in 1884; she became of age (18) in March, 
1886, and in Nov., 1886, instituted the action. At the 
time of the execution of the deed, she received as con¬ 
sideration therefor part cash, $350, and notes secured 
by deed of trust on the property conveyed. The Court, 
in its opinion, said: 

4 4 Plaintiffs did not offer to refund the $350. 
The evidence offered to show ratification is, in sub¬ 
stance, this: As soon as the plaintiffs learned that 
their deed of trust was a second lien instead of 
the first, they demanded a first deed of trust ac¬ 
cording to their contract, but their demand was 
refused. They also demanded payment of the 
notes, which was refused. They executed a new 
deed after the wife became of age , and OFFERED 
TO DELIVER IT, PROVIDED THE NOTES 
WERE PAID, OR SECURED by a first deed of 
trust, but upon no other condition. The plaintiff , 
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Daniel Craig (husband), being asked if suit had 
been brought for the collection of the notes, saidi 
*1 think there has been.’ * * * . The notes, it is 
agreed, are in possession of plaintiffs. THE EVI¬ 
DENCE FAILS TO MAKE OUT A PRIMA 
FACIE CASE OF RATIFICATION. * * * 

She and her husband did offer to execute and de¬ 
liver a confirmatory deed upon being paid the bal¬ 
ance of the purchase price, namely, $1,113, or upon 
receiving a first deed of trust upon the land se¬ 
curing that amount. * * * A mere acknowl¬ 

edgment that a debt exists or that a contract has 
been made will not constitute a ratification. * * * 
An offer to make a deed of ratification upon the 
condition that the unpaid purchase price is paid 
or secured is no evidence of a confirmation. It 
rather shows a disposition to disaffirm should the 
proposed condition be not performed. * ^ 

The law of this case is with the plaintiffs, and 
the judgment is affirmed.’’ 

In addition to citing this case on page 15 as “18 Am. 
St. Rp., 659,” appellants also cite it on page 16 as 
their last case, but we are at a loss to find anywhere in 
the case itself, or in the 155 pages of appended fine- 
print notes, authority for appellants’ contentions. It 
certainly presents stronger facts of ratification than 
the case at bar, and yet the Court said, just as we con¬ 
tend in the case at bar: 

“THE EVIDENCE FAILS TO MAKE OUT 
A PRIMA FACIE CASE OF RATIFICATION.” 

CONCLUSION. 

We respectfully submit that appellants have failed 
utterly in the arguments set forth in their Brief, and 
in the cases cited therein, to show any ground for re- 
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versal of the decision of the lower Court; and, accord¬ 
ingly, it is respectfully submitted that from the con¬ 
clusive reasoning and unquestioned authority in the 
cases set forth in appellees' Brief, the judgment of 
the lower Court in favor of the appellees should be 
affirmed. 

Daniel W. O'Donoghue, 
Arthur A. Alexander, 

A. William Suelzer, 

Attorneys for Appellees. 












